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FORBIDDEN TREATIES IN INTERNATIONAL LAW 
COMMENTS ON PROFESSOR GARNER’S REPORT ON “THE LAW OF TREATIES” 


By ALFRED VON VERDROSS 


Professor of International Law, University of Vienna, Associé de l'Institut 
de Droit International 


I. THE PRINCIPLE 


James Wilford Garner has given us a profound, detailed and highly valua- 
ble Report on The Law of Treaties! This report contains, it is true, a rule 
concerning the validity of a treaty which is in conflict with an earlier treaty.” 
On the other hand, there is no consideration, as far as this writer can see, of 
treaties which are in conflict with general international law, a problem 
which has been discussed many times.® 

But as there is no settled opinion on this problem, it is necessary, in this 
writer’s view, to unroll this problem once more. Our starting-point is the 
uncontested rule that, as a matter of principle, states are free to conclude 
treaties on any subject whatsoever. All we have to investigate, therefore, 
is whether this rule does or does not admit certain exceptions. The answer 
to this question depends on the preliminary question, whether general inter- 
national law contains rules which have the character of jus cogens.* For it 
is obvious that if general international law consists exclusively of non- 
compulsory norms, states are always free to agree on treaty norms which 
deviate from general international law, without by doing so, violating gen- 
eral international law. If, on the other hand, general international law does 
contain also norms which have the character of jus cogens, things are very 
different. For it is the quintessence of norms of this character that they 
prescribe a certain, positive or negative behavior unconditionally; norms 


1 Harvard Research in International Law, this Journat, Vol. 29 (1935), Supp., pp. 655- 
1226. [The credit which the author attributes to Professor Garner for this report must be 
shared by the assistant reporter, Dr. Valentine Jobst, and, of course, by the Advisory 
Committee who collaborated in its preparation.—J. W. G.] 

2 Op. cit., Art. 22, pp. 661 and 1009 et seq. 

5 Cf., e.g., Bluntschli, op. cit., p. 1209, par. 410; Fiore, op. cit., p. 1214, par. 760; cf. further: 
Heffter, Das europdische Vélkerrecht, 4th ed. (1861), p. 156; Strisower, Der Krieg und die 
Vélkerrechtsordnung (1919), p. 114; Kunz, Die Revision der Pariser Friedensvertrdge (1932), 
p. 241 et seg.; Pasching, ‘Die allgemeinen Rechtsgrundsdtze viber die Elemente des vélkerrecht- 
lichen Vertrages’’ in Zeitschrift fiir éffentliches Recht, XIV (1934), p. 59 et seg.; Verdross, 
“Heilige und unsittliche Staatsvertrdge,” Vélkerbund und Vélkerrecht, II (1935-36), p. 164; 
Verdross, “‘Anfechtbare und nichtige Staatsvertrige”’ in Zeitschrift fiir dffentliches Recht, XV 
(1935), p. 289 et seg., and “Der Grundsatz ‘pacta sunt servanda’ und die Grenze der guten Sitten 
im Volkerrecht’’, loc. cit., XVI (1936), p. 79 et seq. 

‘Cf. Jurt, Zwingendes Volkerrecht (1933). 
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of this character, therefore, cannot be derogated from by the will of the 
contracting parties. 

The existence of such norms in general international law is particularly 
contested by those authors who base the whole international law on the 
agreement of the wills of the states; consequently, they know no other inter- 
national law but treaty law. But they overlook the fact that each treaty 
presupposes a number of norms necessary for the very coming into existence 
of an international treaty.5 These are the norms determining which persons 
are endowed with the capacity to act in international law, what intrinsic 
and extrinsic conditions must be fulfilled that an international treaty may 
come into existence, what juridical consequences are attached to the conclu- 
sion of an international treaty. These principles concerning the conditions 
of the validity of treaties cannot be regarded as having been agreed upon 
by treaty; they must be regarded as valid independently of the will of the 
contracting parties. That is the reason why the possibility of norms of gen- 
eral international law, norms determining the limits of the freedom of the 
parties to conclude treaties, cannot be denied a priori. 

But this reasoning does not decide the problem whether such compulsory 
norms concerning the contents of international treaties do exist in fact. A 
careful investigation, however, reveals the existence of such norms. Two 
groups of these norms can be distinguished. The first group consists of 
different, single, compulsory norms of customary international law. Gen- 
eral international law requires states, for instance, not to disturb each other 
in the use of the high seas. An international treaty between two or among 
more states tending to exclude other states from the use of the high seas, 
would be in contradiction to a compulsory principle of general international 
law. International law authorizes states to occupy and to annex terra 
nullius. In consequence, an international treaty by which two states would 
bind themselves to prevent other states from making such acquisitions of 
territory would be violative of general international law. In the same way, 
a treaty binding the contracting parties to prevent third states from the 
exercise of other rights of sovereignty acknowledged by general international 
law, such as passage through the territorial waters of other states, would 
be in contradiction to international law. 

But apart from these and other positive norms of general international 
law, there is a second group which constitutes jus cogens. This second group 
consists of the general principle prohibiting states from concluding treaties 
contra bonos mores. This prohibition, common to the juridical orders of 
all civilized states, is the consequence of the fact that every juridical order 
regulates the rational and moral coexistence of the members of a community. 
No juridical order can, therefore, admit treaties between juridical subjects, 
which are obviously in contradiction to the ethics of a certain community. 


5 In this sense Ottolenghi, ‘(Sulla personalita internazionale delle unioni di Stati” in Rivista 
di Diritto Internazionale, XVII (1925), p. 335 et seq. 
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This principle is valid also in international law because the general prin- 
ciples of law recognized by civilized nations are also binding between the 
states, as the history of international arbitration as well as Article 38, point 3, 
of the Statute of the Permanent Court of International Justice incontestably 
prove.® It may even be said that no other principle of law is so universally 
recognized as this one. It follows that its validity in international law is 
free from doubt as soon as it is admitted that the general principles of law 
recognized by civilized nations are valid in international law. 

It could be objected against this argument, it is true, that the general 
principles of law have only a subsidiary validity in international law and are, 
therefore, only applicable if there are no contradictory customary or treaty 
norms. On the strength of this reasoning, Balladore Pallieri, e.g., is of the 
opinion that there can be no conflict between the general principles of law 
and the other sources of international law. For the general principles of law 
cannot be resorted to if there are customary or treaty norms on this subject.’ 
But this argument does not take into consideration that the principle of 
merely subsidiary validity of the general principles of law cannot be true 
without exception. It is only reasonable as far as it applies to noncompul- 
sory norms. But a compulsory norm cannot be derogated either by cus- 
tomary or by treaty law; if that were not so, compulsory norms could never 
be applied in international law. In this case the most essential and indis- 
pensable principles of law would be excluded from the realm of international 
law, a situation which necessarily leads to absurd results. A treaty norm, 
violative of a compulsory general principle of law, is, therefore, void; on the 
other hand, a general norm of customary international law in contradiction 
to a general principle of law cannot even come into existence because cus- 
tomary law must be formed by constant custom based on a general juridical 
conviction.® 


II. THE DIFFERENT KINDS OF INTERNATIONAL TREATIES CONTRA BONOS MORES 

The application in international law of the general principle, according to 
which treaties contra bonos mores are void, is not free from difficulties. 
These difficulties are the consequence of the fact that the ethics of the inter- 
national community are much less developed than the ethics of national com- 
munities; further, the international community embraces different juridical 
systems, built upon different moral conceptions. But, on the other hand, 
these difficulties must not be overestimated. For, as we shall show, there 
are between the subjects of international law far-reaching agreements con- 
cerning many single values notwithstanding different basic conceptions. 

In order to advance the solution of our problem, it is necessary to see what 

* Cf. Verdross, “Les principes généraux du droit dans la jurisprudence internationale’ in 
Recueil des Cours de V Académie de Droit International 4 La Haye, 52 (1935), II, pp. 195-249, 
and the literature there quoted. 7 Diritto Internazionale Pubblico (1937), p. 143. 


®Von der Heydte, ‘“Glossen zu einer Theorie der allgemeinen Rechtsgrundsdtze” in Die 
Friedenswarte, XX XIII (1933), p. 289 et seq.; Verdross, Valkerrecht (1937), p. 78. 
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treaties are regarded as being contra bonos mores by the law of civilized na- 
tions. To this problem the decisions of the courts of civilized nations give an 
unequivocal answer. The analysis of these decisions shows that everywhere 
such treaties are regarded as being contra bonos mores which restrict the 
liberty of one contracting party in an excessive or unworthy manner or which 
endanger its most important rights.® 

This and similar formulas prove that the law of civilized states starts with 
the idea which demands the establishment of a juridical order guaranteeing 
the rational and moral coexistence of the members. It follows that all those 
norms of treaties which are incompatible with this goal of all positive law 
—a goal which is implicitly presupposed—must be regarded as void. 

This general principle is not disproved by the fact that different states 
have different conceptions as to the position of the members of the com- 
munity. There is, e.g., a different conception as to the position of men 
toward the community under a democratic, fascist or socialistic régime. But 
everywhere treaties are regarded as immoral which force one contracting 
party into a situation which is in contradiction to the ethics of the com- 
munity. 

In order to know what international treaties are immoral, we must ask 
what are the moral tasks states have to accomplish in the international com- 
munity. In doing so, we must restrict ourselves to find those principles 
which correspond to the universal ethics of the international community. 
We must, so to speak, try to find the ethical minimum recognized by all the 
states of the international community, and must leave aside those particular 
tasks of the state represented only by particular régimes. 

Using the utmost prudence, we can say that the following tasks most cer- 
tainly devolve upon a state recognized by the modern international com- 
munity: maintenance of law and order within the states, defense against 
external attacks, care for the bodily and spiritual welfare of citizens at home, 
protection of citizens abroad. A treaty norm, therefore, which prevents a 
state from fulfilling one of these essential tasks must be regarded as irnmoral. 

On this basis the following international treaties are immoral and, conse- 
quently, void: 

1. An international treaty binding a state to reduce its police or its or- 
ganization of courts in such a way that it is no longer able to protect at all 
or in an adequate manner, the life, the liberty, the honor or the property of 
men on its territory. Such a treaty would, however, also be violative of 
positive international law, if the state were prevented from protecting the 

° Cf. Dernburg, Pandekten, II, 5th ed. (1897), p. 48; A. V. Thur, Allgemeiner Teil des 
deutschen biirgerlichen Rechts, IT, 2d pt. (1918), p. 36; the same, Allgemeiner Teil des Schwei- 
zerischen Obligationenrechts, I (1924), p. 226; Oertmann, Buirgerliches Gesetzbuch, Allg. Teil, 
3d ed. (1927), p. 483; Williston, A Selection of Cases on the Law of Contracts (1930); 
Gschnitzer, Contra bonos mores—Gegen die guten Sitten, Serta Mauriviciana, I (1934), p. 177; 


Restatement of the Law of Contracts, adopted by the American Law Institute, May 6, 1932, 
Pamphlet No. 4, par. 512 et seg. 
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above-named rights of aliens, because international law obliges states to 
protect aliens in ways common to civilized nations (principle of the inter- 
national minimum standard) .!° 

2. An international treaty binding a state to reduce its army in such a way 
as to render it defenseless against external attacks. It is immoral to keep a 
state as a sovereign community and to forbid it at the same time to defend 
its existence.!! 

The situation is different if a state is placed under the protectorate of 
another state, because in this case the defense of the protected state against 
external attacks is the duty of the protecting state. The same is true if the 
existence of a state is effectively guaranteed by one or more Powers, because 
in this case the defense is the duty of the guarantor. But it would be im- 
moral to oblige a state to remain defenseless.” 

3. An international treaty binding a state to close its hospitals or schools, 
to extradite or sterilize its women, to kill its children, to close its factories, 
to leave its fields unploughed, or in other ways to expose its population to 
distress.18 

This idea is to be found in the answer given by the Government of the 
Union of South Africa to the questionnaire addressed by the League of Na- 
tions to its members on the occasion of the preparation of the Codification 
Conference (1930). This note stresses the principle that a state cannot be 
bound to close its schools, universities or courts, to abolish its police or to 
reduce its public services in such a way as to expose the population to the 
dangers of disorder and anarchy, in order to obtain the necessary funds for 
the satisfaction of foreign creditors." 


10 Cf, Verdross, “Les régles internationales concernant le traitement des étrangers”’ in Recueil 
des Cours de l’ Académie de Droit International, XXVII (1931), III, pp. 337-406, and the 
literature there quoted. 

11 Cf., e.g., the declaration of Mr. Koumanoudi, Minister of Foreign Affairs of Yugoslavia, 
at the League of Nations. Journal Officiel, Supp. Spécial No. 23, Acte dela V™ Assemblée, 
Séances pléniéres, Compte-rendu des débats (1924), p. 217: ‘La défense du territoire national 
et de l’indépendance politique constitue le devoir primordial et sacré de chaque Pays. Le 
peuple qui attaqué ne se défend pas n’est pas un peuple.””’ The same thought can be found 
in the Allgemeine Schweizer Militarzeitung, Vol. 77 (1931), p. 195 et seq: “Il n’est pas logique 
d’interdire 4 toute une collectivité ce qui est accordé A des individus. . . . Ce n’est pas faire 
preuve de militarisme que de préparer la défense de la patrie, c’est un droit sacré et un de- 
voir.” Cf. further the Rapport Général présenté 4 la V™ Assemblée au nom des [*t¢ et III 
Commissions par M. Politis, Société des Nations, 1X (1924), A 135, p.6: “L’Etat attaqué. .. . 
doit commencer par se défendre par ses propres moyens. . . .” 

2 Cf. The Austrian memorandum of March 2, 1936, transmitted to the Powers, on the re- 
establishment of compulsory military service. This memorandum considers the unilateral 
disarmament imposed by the Peace Treaties ‘‘a compulsory measure in contradiction to the 
natural law of nations, and having its origins in the unfortunate war-psychosis.” Cf. 
Vélkerbund und Vélkerrecht, III (1936), p. 295. 

8 Cf. Hold-Ferneck, Lehrbuch des Vélkerrechts, II (1932), p. 261. 

1 Bases de discussion de la Société des Nations pour la Codification du drott international, 
Vol. III, p. 37. 
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These examples prove in a particularly obvious way the absurd conse- 
quences of that pseudo-positivistic doctrine which denies the prohibition of 
immoral treaties in international law and pretends that international treaties 
may contain any stipulations whatsoever. These fruits show us with terri- 
fying clarity the dogmatic positivism which wishes to separate positive law 
from its ethical mother soil. A truly realistic analysis of the law shows us 
that every positive juridical order has its roots in the ethics of a certain 
community, that it cannot be understood apart from its moral basis. Posi- 
tivism, allegedly giving us a realistic doctrine, is, therefore, not realistic at 
all because it arbitrarily narrows the picture of the law and only sees its sur- 
face. 

4. An international treaty prohibiting a state from protecting its citizens 
abroad. But a treaty is valid if it confers the protection of citizens upon 
another state; for, in this case, the care for the welfare of the human beings in 
question is undertaken by another subject of international law. 

It is no objection to all these cases that international law admits the fact 
of debellatio and recognizes treaties by which a state binds itself to be 
merged in another state and that, therefore, argument a majori ad minus, 
treaties are valid which impose upon a state restrictions which do not go so 
far. This conclusion is wrong because these restrictions do not constitute a 
minus, but something quite different. In the case of the extinction of a 
state, the nationals of the extinguished state become, indeed, the nationals of 
the new state and the care for their welfare is transferred to the new com- 
munity. But if a state were burdened with obligations making it impossible 
to fulfill the universally recognized tasks of a state, no community would 
exist which would be able to care for these human beings in an adequate 
way. Therefore, Anzilotti is entirely correct in his individual opinion ac- 
companying the advisory opinion of the Permanent Court in the affair of 
the Customs Régime between Germany and Austria when he says that it 
can be questioned whether there is not a certain contradiction in the fact of 
obliging a state to live and of putting it at the same time into a situation 
which renders its life extremely difficult.1® 

That immoral treaties are void in international law is also recognized by 
the dissenting opinion of Judge Schiicking in the Chinn Case. Schiicking 
comments that the Permanent Court would never recognize an international 
treaty in contradiction to bonos mores.1® 


III. THE DETERMINATION OF THE IMMORALITY OF TREATIES 


As the conclusion of immoral treaties is forbidden by general international 
law, no valid obligation can come into existence concerning the immoral 
contents of a treaty. Therefore, every arbitration tribunal or the Perma- 


8 Series A/B, No. 41. 
16 Series A/B, No. 63: “Jamais . . . la Courn’appliquerait une convention dont le contenu 
serait contraire aux bonnes moeurs.” 


FORBIDDEN TREATIES IN INTERNATIONAL LAW 577 


nent Court, to which a conflict is submitted in which such a treaty is involved, 
is under a duty to take judicial notice 1* that such treaties are void, even if 
there be no demand by a party to this effect. This principle follows from 
the consideration that all organs of international law have to apply inter- 
national law. They cannot, therefore, order a state to do something for- 
bidden by international law. The statement that the contents of a treaty are 
immoral has, therefore, no constitutive, but simply a declaratory character; 
it states that no obligation with such contents has ever come into existence. 

In consequence, a formal voidance of immoral contents of treaties is not 
necessary. The burdened state has the right simply to refuse the fulfillment 
of such an obligation. If the other party contests the immorality and if 
agreement cannot be reached by diplomatic means, the conflict has to be 
submitted to an arbitral or judicial procedure, as it is certainly a legal 
dispute. 

If, however, there is no obligation of this kind between the parties, and if 
they do not agree to submit the dispute in question to an arbitral or judicial 
procedure ad hoc, the Council of the League of Nations has jurisdiction, 
provided that both the parties to the dispute are members of the League. 
If this is not the case, two solutions are possible: either one state submits to 
the refusal of the other contracting party to fulfill the treaty, or it resorts 
to self-help in order to enforce its alleged right. In this case another immoral 
treaty may be made, which again would be void in international law. For 
never can the immoral contents of a treaty really become law no matter how 
often it may borrow the external form of the law. 


IV. PROPOSALS 


In consequence of the above deductions, this writer ventures to propose to 
amend Professor Garner’s report by an Article 22a, to the following effect: 

A treaty norm is void if it is either in violation of a compulsory norm of 
general international law or contra bonos mores. 

A treaty norm is contra bonos mores if a state is prevented by an inter- 
national treaty from fulfilling the universally recognized tasks of a civilized 
state. 

Such tasks are: the maintenance of the public order, the defense of the 
state against external attacks, the care for the bodily and spiritual welfare of 
its citizens at home and the protection of nationals abroad. 

If the immorality of a treaty norm is contested, the dispute has to be sub- 
mitted to the decision of an arbitration tribunal or of the Permanent Court 
of International Justice. 


1 In this sense Judge van Eysinga and Judge Schiicking in their dissenting opinions in the 
Chinn Case, Series A/B, No. 63. 


THE INTERNATIONAL NON-INTERVENTION AGREEMENT 
AND THE SPANISH CIVIL WAR 


By NorMAN J. PADELFORD 


Professor of International Law, Fletcher School of Law and Diplomacy 


One of the most striking features of the present Spanish civil war has been 
the evolution, and devolution, of the international accord for non-intervention 
in Spain, and the observation and patrol system set up in connection there- 
with. The purpose motivating the accord was the desire to prevent Europe 
from becoming so bound up with and so divided over the ideological aspects 
of the conflict that the fighting would lead to a general European war. If the 
devices have not succeeded altogether in stopping the entrance of supplies and 
men into Spain; if they have glossed over or provided a screen behind which 
violations of pledged undertakings have occurred; if they have become pop- 
ular laughing-stock, and have allowed unfortunate Spain to become a 
military laboratory for the testing of weapons and strategy, they have, never- 
theless, been instrumental, along with other things perhaps, in averting for 
at least the first year of the Spanish war an extension of hostilities to other 
territories. Care need well be exercised lest the entire scheme be dropped, 
for Spanish civil wars have always been long drawn-out affairs lasting several 
years, and it should not be supposed that the general crisis is over, or that the 
mere granting of belligerent rights to the contestants will diminish the dangers. 

It has been commonly supposed that the present non-intervention accord 
has been quite without precedent. Indeed, the Non-Intervention Committee 
seems to have been unaware of any previous similar agreement. As a matter 
of fact, in the Spanish civil war of 1873-1875 an international non-interfer- 
ence accord, albeit of a much less formal and organized nature, was worked 
out. In an interview between the French Foreign Minister and the British 
Ambassador on August 3, 1873, the French Minister expressed apprehension 
lest Germany intervene in Spain and so not only precipitate a crisis in France 
but in Europe as well. It was stated that French policy was that of strict 
neutrality and non-interference, and the British Government was asked to 
use its influence to prevent Germany from intervening.! Inquiries in Berlin 
revealed readiness to agree to a principle of non-interference and codperation. 
In a note from the German Ambassador in London to the British Foreign 
Minister, August 9, 1873, Count Miinster said: “I have been instructed by my 
Government, in so far as the British Government may be agreed with that of 
Germany, to come to a formal agreement on this subject.” 2 Granville, in a 
memorandum made of his interview with the German Ambassador, relates 
that it was found that the two governments were adopting substantially the 


1 British archives: F. O. Spain, 1391. 2 [bid. 
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same instructions for their diplomatic, consular, and naval authorities in 
Spain, and that France was prepared and anxious to concert with them.® 
The other major European Powers and the United States were informed of 
the accord and invited to draw up the instructions for their officers in similar 
vein.t Favorable response greeted this démarche, so that it may be said that 
there existed an international agreement upon the principle of non-interven- 
tion.5 The accord was never reduced to a formal document. Granville, 
writing to Ambassador Adams in Berlin, August 30, 1873, said: 


. . . while we were desirous to act in common with the German Govern- 
ment, and while those acting under our orders in Spain showed themselves 
to be desirous of doing so in the most cordial manner, yet I had under- 
stood that Prince Bismark had been of the opinion, in which I entirely 
agreed, that it was better not to have any formal agreement, although we 
should follow the same course in principle and details. I added that I 
believed our instructions, if similar ones were given to the German naval 
officers, would accomplish this . . . 

Count Miinster expressed a wish that an intimation should be made to 
our chargé d’affaires at Madrid, and through him to our naval officers, 
that although no formal agreement exists, the two Governments were 
acting “d’un commun accord.” I answered that our chargé d’affairs had 
been fully informed of what had passed between the two Governments, 
and that as soon as we knew that instructions similar in effect to those we 
had sent, had been forwarded to German naval officers, I would immedi- 
ately cause our officers to be informed of the agreement which existed.® 


Nothing further was agreed upon between the Powers in 1873, although 
much correspondence was exchanged. From this correspondence it is 
gathered that there was relatively little foreign interference during the re- 
mainder of the contest; certainly it was not to be compared with the inter- 
ference in the struggles of the 1820’s, the 1830’s, and during the past year. 

The present non-intervention plan is a much more formidable affair, though 
perhaps no more efficacious. It owes its inception to M. Blum of France, and 
is founded upon an exchange of notes between Britain and France, August 15, 
1936.7 These notes, which were substantially identical, contained reference 


’ British archives: F. O. Spain, 1392. ‘ Tbid.; also Vol. 1393. 

5 The British instructions may be found in the circular note of Granville to the Powers, 
Aug. 20, 1873, printed in Br. & For. St. Pap., Vol. LXV, pp. 769-772. These embraced: 
(1) interference only for protection of British life and property; (2) use of force to this end if 
necessary; (3) avoid seizures of Spanish vessels unless necessary for (1); (4) abstention from 
proceedings from which sympathy for either party might be apparent; (5) confining com- 
munications with local authorities to such as might be necessary for protecting life and prop- 
erty; (6) to refrain from landing armed forces except to safeguard the embarkation of subjects 
or persons entitled to asylum; (7) to see that any persons granted asylum on British ships 
should not interfere therefrom with Spanish affairs; (8) that refugees be landed as soon as 
practicable and safe for them, without turning them over to the authorities. 

6 British archives: F. O. Spain, 1392. An extract of this is printed in Br. & For. St. Pap., 
Vol. LXV, pp. 776-777. 

7 The texts of all of the declarations will be found in the Supplement to the Sept. 26, 1936, 
issue of L’Europe Nowvelle. The original French proposal to Britain was dispatched from 
Paris Aug. 6. 
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to the establishment of a common attitude toward the Spanish strife, a pre- 
amble, and three declarations of policy. The preamble recited that the gov- 
ernments, deploring the events in Spain, had decided to abstain rigorously 
from all interference (de toute ingérence), direct or indirect, in the internal 
affairs of Spain, on the basis of the desire to avoid complications prejudicial 
to the good relations between their “Peoples.”” They then “declared”: (1) 
they would prohibit the direct or indirect exportation or reéxportation of all 
“arms, munitions and materials of war as well as all airplanes, mounted or 
dismantled, and all ships of war” from their territory to Spanish territories; 
(2) the prohibitions would apply to contracts in the process of execution; (3) 
the governments would keep other governments participating in the mutual 
understanding (cette entente) informed of the measures taken to carry out the 
prohibitions. The application of the declaration was made contingent upon 
the adherence of the other government, plus the governments of Germany, 
Italy, the Soviet Union, and Portugal. 

Twenty-seven governments eventually made similar declarations, in one 
form or another. However, the composition and contents of the notes varied 
so much it can hardly be said that all of the states declared their intention of 
doing identically the same things. Above all, it must be emphasized that 
there was no one instrument which all signed or adhered to, in spite of constant 
employment of the term “agreement.” The agreement was merely a concert 
of policy, and its fulfillment depended entirely upon the initiative of each 
state. 

Analysis of the notes reveals that fifteen (aside from those of Britain and 
France) of the 27 repeated verbatim both the preambulatory reasons for 
making the declaration and the three basic declarations of policy. Between 
these states and France and Great Britain then, there was a community of 
policy on the steps to be taken and on the reasons for taking them. 

The notes of six states repeated verbatim the three seriatim declarations but 
omitted the preamble.® By omitting the preamble these states left them- 
selves free to engage in all forms of interference or intervention not specifically 
set forth in the first two declarations, while the seventeen others noted above 
agreed to refrain from all interference, direct or indirect. Legally speaking, 
these six states restricted themselves less than did the others, and they are 
hardly to be condemned for allowing volunteers, officers, financial, and moral 
aid passing to Spain, public opinion and newspapers notwithstanding. 

The Austrian and Bulgarian replies accorded in substance with the first 
group, except that they did not extend the prohibition to contracts being ful- 
filled. 

Interpretations, qualifications, or reservations were appended to the docu- 
ments of five states. Germany made her adherence conditional upon that of 


8 Albania, Belgium, Denmark, Estonia, Finland, Greece, Irish Free State, Lithuania, 
Netherlands, Norway, Rumania, Czechoslovakia, Sweden, Soviet Union, Yugoslavia. 
* Germany, Hungary, Italy, Latvia, Poland, Turkey. 
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all European states having sizable industries for producing the prohibited 
goods. The Hungarian note called attention to the lack of definition of the 
terms “de toute ingérence, directe ou indirecte,”’ and said it supported the 
accord on the supposition that all would be agreed “sur la notion de non- 
intervention indirecte.’ This ingenious distinction is important. It was 
never satisfactorily cleared up, and the absence of clarification would appear 
to give the Hungarians a loophole of escape. The Italian interpretation 
followed the same line. It said that it interpreted “ingérence indirecte” in 
the sense that in the agreeing countries “public subscriptions or enrollment 
of volunteers in favor of one or the other of the parties in conflict is forbidden. 
The Italian Government in accepting adherence to ‘direct’ non-intervention, 
has the honor in consequence to maintain its observations concerning ‘indirect’ 
non-intervention.” But, be it noted, the Italian reply did not embody the 
preamble clause in which the determination to abstain from all direct or in- 
direct interference is stated. The Italian interpretation amounts in fact to 
an attempt to dictate what the Powers including the preamble in their notes 
must and must not do, while Italy goes on her own way, and does not in 
actuality bind herself to prohibit public subscriptions or the enrollment of 
volunteers. 

The Turkish and Yugoslav notes contained two interesting reservations, to 
wit: that the present accord was of an exceptional nature, and that it was “not 
to constitute a precedent, or result in even the implicit recognition of a princi- 
ple that a government can not render to a legal government, on the demand of 
the latter, aid in the struggle against rebellion.” 

The Luxemburg declaration repeated neither the preamble nor the three 
declarations. It adhered to the French “proposition,” but in actuality only 
forbade the exportation of “arms.” 

The only document published by the Swiss Government was a communiqué 
tothe press. This said that on account of “reasons drawn from the permanent 
neutrality of the Confederation,” the government did not intend to partici- 
pate in the common declaration, but was taking “autonomous action to con- 
form with the policy of non-interference.” Considering that the common 
declaration had only moral force and that its execution depended solely upon 
the enactment and enforcement of national laws and decrees, there is no reason 
to say that the Swiss procedure, though out of step with the others, was less 
legal or effective. 

Portugal has always shared with France great concern in Spanish 
wars. Her reaction, therefore, to the non-intervention scheme is of major 
importance. The Portuguese note set forth the terms under which it thought 
it possible to “realize the thought of non-intervention.” While the substance 
of the preamble was included, it was expressly reserved that, as forced by 
circumstances, the taking of the following measures would not be considered 
as direct or indirect interference: (1) steps for the defense of the internal 
public order, security, goods, and lives of Portuguese citizens, or for the safe- 
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guarding of territorial integrity and security; (2) the application of conven- 
tions or international decisions required by the circumstances of war; (3) 
mediation between the contending parties, if conditions permitted; (4) defense 
against any subversive social régimes which might be established in Spain if 
the necessity to safeguard Western civilization occasioned such defense; (5) 
the maintenance of relations with the central and local authorities in Spain; 
(6) recognition of the belligerency of the contending parties, or recognition 
of a new government, or modification of the conditions of diplomatic or con- 
sular representation. 

Enforcement of the three declarations was made expressly dependent upon 
the rigorous observance by all others of the international accord. Going 
one step beyond the Italians, the Portuguese note stated that if any 
countries consented to the enrollment of volunteers or the raising of funds for 
the war, Portugal would be automatically released from all obligations under 
the accord, thus placing herself in an especially privileged position of obtain- 
ing release on the basis of action which others had not agreed to refrain from. 

With regard to the six exceptional measures mentioned, condition four is 
the only one which is perhaps fundamentally incompatible with the undertak- 
ings of the other states. The other reservations may have been implicitly 
retained by all of the states, although of course the taking of any one of the 
steps might conceivably involve interference in one way or another. 

Conjointly with the Portuguese adherence, the British Government re- 
affirmed its ancient defensive alliance with Portugal, and agreed de nouveau 
to come to her defense if she should be attacked by Spain or any other Power 
as a result of participation in the non-intervention accord. 

From the Report of Mr. Francis Hemming, Secretary to the Non-Interven- 
tion Committee in London,’® it appears that the arms prohibitions were 
effected in twelve countries by application of existing or especially passed 
legislation.11_ In twenty-one states, including some of those relying upon 
existing legislation, executive or ministerial orders were used as the means of 
putting the embargoes into force.’ Of the twenty-seven countries participat- 
ing, only ten apparently had laws already on their statute books interdicting 
the export of arms and munitions in time of insurgency.42 From this it may 
be concluded that as yet there is little agreement that international law re- 
quires foreign states to prohibit the shipment of arms in time of insurgency 
and civil war. 
10 Spain, No. 2 (1936), Cmd. 5300. London, 1936. 
1 Austria, Belgium, Czechoslovakia, Denmark, Estonia, Germany, Greece, Hungary, 
Irish Free State, Lithuania, Netherlands, Norway. Jbid., pp. 9-16. 

#2 Albania, Belgium, Britain, Bulgaria, Czechoslovakia, Finland, France, Greece, Hungary, 
Italy, Latvia, Luxemburg, Norway, Poland, Portugal, Rumania, Sweden, Switzerland, 


Turkey, Soviet Union, Yugoslavia. 
1% Austria (1928), Belgium (1931, 1934), Denmark (1934), Germany (1935), Greece (1932), 
Hungary (1934), Irish Free State (1925), Lithuania (1924, 1936), Netherlands (1919, 1925, 


1932), Norway (1927). 
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No pre-agreement was reached among the Powers as to the particular arms, 
ammunition, and war materials which were not to be exported to Spain.’* 
Appendix 3 of the Hemming Report above referred to, contains schedules 
showing the types of goods the export of which the various governments pro- 
hibited. Twenty-one schedules are listed.1° They are in general based upon 
a Classification put forward by the United States at the Conference for tht 
Reduction and Limitation of Armaments in November, 1934,!° although the 
classification is more extended. They differ considerably from those adopted 
by the Coérdination Committee at Geneva in October, 1935,17 and from those 
embraced in the presidential proclamations putting the American Neutrality 
Resolutions into effect. The Hemming schedules are essentially the inven- 
tion of the Secretary himself, approved by the Non-Intervention Com- 
mittee.!® 

All participants took measures to prohibit the exportation of the more 
orthodox arms, ammunition and war materials contained in Schedules 1, 3, 
5,6, 7,9. In the case of the other schedules, however, one or more states did 
not prohibit the exportation of the commodities in question. Inasmuch as 
there was no treaty agreement on the particular articles to be embargoed, it 
can not be maintained that the states not prohibiting the export of certain 
articles were violating the non-intervention agrecment or international law. 
The following tabulation indicates the name of the state and the numbers of 
the schedules the exportation of the articles of which the state did not pro- 
hibit. The states are arranged in order of the number of exceptions made. 


4 In an interesting opinion rendered by the Law Officers of the Crown in 1835 apropos 
the nature of “war-like stores” which might not be exported from Britain, it was laid down 
that “the term ‘war-like stores’ as used in the treaty in question (Quadruple Treaty of 
Apr. 22, 1834), imports whatever articles are necessary for the equipment of naval or military 
forces . . .” F. O. 83/2368. 

16 1—-Rifles and carbines; 2—Bayonets and swords; 3—Machine guns, automatic rifles, 
and machine pistols of all calibres, and their mountings; 4—Revolvers and automatic 
pistols; 5—Guns, howitzers, and mortars of all calibres, and their mountings; 6—Ammuni- 
tion for arms enumerated in 1, 3, and 4, and filled or unfilled projectiles for arms in Schedule 
5; 7—Grenades, bombs, torpedoes, and mines, filled or unfilled, and apparatus for their use 
or discharge; 8—Tanks, armored vehicles, armor plate; 9—Flame-throwers and all other 
projectors used for chemical or incendiary warfare; 10—Mustard gas, lewisite, ethyldichlorar- 
sine, methyldichlorarsine, and all other products destined for chemical or incendiary war; 
11—Powder for war purposes, and explosives; 12—Aircraft, assembled or dismantled, aero 
engines, propellers, fuselages, aerial gun-mounts and frames, tail units, and under-carriage 
units; 13—Warships of all kinds; 14—Component parts of arms and munitions; 15 —Range 
finders, sights, fire control apparatus; 16—Searchlights, signalling and wireless apparatus 
for war purposes; 17—Vehicles other than those in No. 8, designed exclusively for war pur- 
poses; 18—Appliances and accessories for war purposes other than those mentioned; 19— 
Protective materials; 20—Specialized machinery and plants for the manufacture of arms and 
munitions; 21—Sporting arms and munitions. Report, loc. cit., pp. 19-57. 

16 Department of State, Press Releases, No. 273, p. 291. 

17 League of Nations Official Journal, Special Supplement, No. 150, p. 3. 

18 Department of State, Press Releases, April 10, 1936; May 1, 1937. 

19 Hemming Report, loc. cit., p. 5. 
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Irish Free State 
Netherlands 
Luxemburg 
Belgium 
Poland 
Germany 
Norway 


2, 8, 10, 12, 13, 15, 16, 17, 18, 19, 20. 
2,10, 11, 14, 15, 16, 17, 19, 20. 
2.13, 15, 16, 17, 18, 19, 20, 21. 

2. 15, 16, 17, 18, 19, 20, 21. 

15, 16, 17, 18, 19, 20, 21. 

2, 4, 17, 19, 20, 21. 

16, 17, 18, 19, 20. 


Britain 16, 17, 19, 20. 
Italy 19, 20, 21. 


Turkey 19, 20, 21. 
Sweden 16, 19, 20. 


Albania 19, 20, 21. 
Greece 19, 20, 21. 
Austria 20, 21. 
Czechoslovakia 2, 21. 
Hungary 20, 21. 
Soviet Union 20, 21. 
Switzerland 19, 21. 
Portugal 20, 21. 
Finland 19, 21. 
Denmark 21. 
France 17. 
Lithuania 19. 
Rumania 21. 


Only four states—Bulgaria, Estonia, Latvia, and Yugoslavia—made no 
exceptions in their embargoes. 

One of the significant features of the Hemming schedules and the non- 
intervention accord is that, taken in conjunction with the 1925 Geneva Con- 
vention for the Supervision of the International Trade in Arms and Ammuni- 
tion, the Proposal on the Export of Arms, Ammunition and Implements of 
War adopted by the Sanctions Codrdination Committee in 1935, and the 
schedules contained in the presidential proclamations putting into force the 
Congressional resolutions regarding United States neutrality, there is 
evidence of gradual international agreement on the commodities which con- 
stitute “arms, ammunition and implements of war.” In essence, the evolution 
of such lists by states not participating in a war amounts to an indirect method 
of attempting to determine for the belligerents what they may and may not 
treat as contraband of war.2° This is particularly true in the case of civil 
war where the non-participating states are numerous and powerful enough 
to impose their will upon the distracted contestants. The influence of such 
listing will grow less in proportion to the relative strength of the warring and 
neutral states. While many of the states taking part in the Spanish non- 
intervention plan have refused to embargo certain articles, it is to be pointed 
out, however, that in any struggle where there are legally recognized belliger- 
ents, the excepted goods would nevertheless be regarded as contraband of war 
and confiscable. Noteworthy are the large number of exceptions of “protec- 


20 See page 600 below. 
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tive materials.” Self-defense is as much a part of the science of warfare as 
offense, and, indeed, reports by skilled observers in Spain confirm the old 
belief that defense is still the most vital and successful form of warfare. The 
possession or lack of “protective materials” might easily spell the difference 
between victory and defeat in civil or international war, and the distinction 
between such materials and other war supplies would be immaterial so far as 
exempting the goods from capture by a lawful belligerent would be concerned. 
The extension or withholding of “protective materials” in the present situation 
might well amount to direct or indirect interference. 

It is observable that many states left open the door for trade in “sporting 
arms and ammunition.” It is not easy to distinguish between sporting rifles 
and army rifles, so far as the destructive qualities of the weapons are con- 
cerned. It seems quite conceivable that a very effective civil warfare might 
be conducted in Spain on the basis of sporting arms and munitions, particularly 
when it is possible to secure so many other useful war materials and machinery 
as well. Tanks, airplanes, artillery, grenades, are desirable equipment for 
the military commander. But after all is said and done, the Spanish war and 
the World War still demonstrate that it is the infantryman with his rifle and 
cartridges that finally settles the issue. 

The non-intervention scheme was developed outside of the League of Na- 
tions, and, by and large, excluded from its gaze and consideration. However, 
it occasionally reared its head in that forum, and when it did, it provoked 
highly interesting remarks. At the Assembly meeting in September, 1936, 
the Spanish delegate, Foreign Minister Alvarez del Vayo, charged that the 
accord amounted to intervention through placing the rebels on the same foot- 
ing as the established government and refusing lawful aid to an established 
government with which other countries were at peace.24_ The Soviet repre- 
sentative, M. Litvinov, stated that his government shared the same views, and 
that it regarded the accord as a “breach of the principles of international law”, 
but had agreed to it because it shared the fear of others that international con- 
flict might ensue without some such agreement.22, Foreign Minister Monteiro 
of Portugal gave expression to a similar view, strange as it might seem. 
“From a legal point of view,” he said, “the contention of those who argue that 
a legitimate Government is entitled to maintain its normal commercial rela- 
tions unchanged seems to me unanswerable,” but, he felt, “it would lead to 
practical difficulties which might perhaps be insurmountable, at least when a 
certain stage of civil war has been reached, and especially if widespread move- 
ments bring about an upheaval of internal policy.” 2% 

It is the conviction of the writer that the sentiments expressed by these 


1 League of Nations Official Journal, Spl. Supp., No. 155, Records of the 17th Ordinary 
Session of the Assembly, p. 49. See also the note of the Madrid Government to the Powers, 
Sept. 15, 1936, circulated by means of the League machinery, entitled, La no-intervencién en 
los asuntos de Espafia. Documentos publicados por el Gobierno de la Republica Espafiola. 

*2 League of Nations Official Journal, loc. cit., p. 64. 33 Tbid., p. 84. 
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three gentlemen, and evidenced further in the reservations appended to the 
Turkish and Yugoslav declarations, are in accordance with established inter- 
national law. If international law is to continue to predicate its existence 
and strength upon an orderly system of sovereign states, each independent 
of the other and sovereign over its internal affairs, distinction must be pre- 
served between the rights and duties of foreign states in times of civil and of 
international war. Neutrality and non-intervention in time of unrecognized 
insurgency and in time of international warfare involve very different propo- 
sitions. To apply to unrecognized and irresponsible rebels the same principles 
that are applicable to sovereign states and established governments is to en- 
courage rebellion and disorder and to weaken public law and authority. The 
law can not long afford to do this.** 

Attention may now be turned to the Non-Intervention Committee in Lon- 
don. It would be fruitless to pursue here the numerous charges of violation 
of the agreement put forward there. They cannot be proven, and at best are 
not infractions of international law. Therefore, consideration is restricted 
to the major decisions of the Committee, and to the technique of procedure. 

The first meeting of the Committee, composed of diplomatic representatives 
of the states participating in the non-intervention accord, was held at the 
British Foreign Office, September 9, 1936. Mr. W. 8S. Morrison was elected 
president, but was shortly succeeded by Lord Plymouth. Mr. Francis Hem- 
ming of England was made executive secretary. At the second session of the 
Committee, September 14, a subcommittee was created, composed of the 
delegates of Belgium, Britain, Czechoslovakia, France, Germany, Italy, 
Sweden, and Soviet Russia to aid the president in facilitating procedure and 
to consider and make recommendations to the full committee.*5 

One of the critical decisions of the Committee was the adoption of a body 
of rules governing the procedure in entertaining complaints of violations of 
the agreement. The early drafting of such rules was necessitated by the 
refusal of Portugal to be present until such were drafted and approved by her. 
The rules, as announced at the close of the fourth session, September 28, were 
in substance as follows: (1) hope is expressed that few complaints will be 
received by the Committee; (2) if such are received, the Committee will ex- 
amine and verify the exactitude of the facts; (3) the Committee will proceed 
with the least possible delay; (4) the Committee shall not entertain a com- 
plaint unless it emanates from a responsible source and is considered as of 
sufficient importance and based on undoubted grounds of evidence; (5) only 
complaints received from governments participating in the international ac- 
cord will be considered and examined; (6) the Committee believes a govern- 
ment should not submit a charge unless it has taken reasonable measures to 


#4 Remarks of the writer at the 31st Annual Meeting of the American Society of Interna- 
tional Law, April 30, 1937, Proceedings, p. 154; also “International Law and Insurgency,” in 
Die Friedens-Warte (Zirich), Sept., 1937. 

% I’ Europe Nouvelle, March 13, 1937, Supp., p. vi. 
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assure itself that the claim is justified and sufficiently important to submit, 
even though it be obviously impossible for a government to determine without 
discussion whether a violation has or has not been committed; (7) all com- 
plaints shall be submitted in writing to the secretary who will distribute them 
at once to all members; (8) on the submission of a complaint the president will 
communicate with the representative of the government charged with viola- 
tion and demand that his government furnish the Committee with “such ex- 
planations as are necessary to determine the facts in the case”; (9) after the 
reception of the observations, the Committee will take the steps which appear 
to it to be necessary in each case to determine the veracity of the charges.*® 

The general tenor of the rules is such as to discourage as far as possible the 
presentation of complaints to the Committee. If, nevertheless, complaints 
are forthcoming, they must be presented by a government which has taken 
part in the international accord. By this clever move the Gommittee in- 
sulated itself against consideration of charges preferred by private indi- 
viduals, newspaper observers, international organizations, the Madrid Gov- 
ernment and the rebels, and governments other than those meeting in London. 
The Committee agreed to do nothing more than to consider the facts and 
evidence. No provision was made for the publication of a report, either to 
the governments concerned or to the world. No provision was made for the 
application of any form of sanctions against the violator. No provision was 
made for the reference of possible legal questions to any tribunal, or for appeal 
after committee consideration to the League of Nations or any other interna- 
tional body. 

At its meeting on October 28, 1936, the Committee considered the 
charges presented to it by the British Government in behalf of the Madrid 
authorities, and the information presented in rebuttal by the Italian and 
Portuguese Governments.27 In each instance it found that sufficient evidence 
had not been presented to enable the Committee to reach any conclusion that 
one side had or had not violated the accord.28 November 12 the Committee 
voted that the Italian charges against Soviet intervention were not support- 
able by the evidence produced and that the Soviet Government could not in 
consequence be held to have violated its agreement.?® 

Numerous other charges of failure to abide by the accord were brought 
before the Committee, but, as before, all were dropped without action of a 
positive nature. It was admitted by Mr. Eden in the House of Commons on 
several occasions that the agreement had not worked as well as had been hoped 
and that there had been violations, but he said in extenuation that the situa- 
tion was not as bad as it would have been had there been no accord. The 
logic of this may be questioned, for it seems undesirable that nations should 
continue making engagements only to break them, and it has never been and 


6 [Europe Nouvelle, March 13, 1937, Supp., pp. vi-vii. 
27 Tbid., pp. i, ii. 28 Tbid., p. vi. 
2° New York Times, Nov. 13, 1936. 
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can not be successfully demonstrated that there would have been general 
European intervention in Spain had there been no accord. The accord had 
the result of focusing the attention of everyone on Spain, and when one party 
engaged in under-cover intervention, national prestige was a bit at stake if 
others did not keep pace. Drawing all of the Powers into the accord drew 
them into the issues of the rebellion. 

By the middle of November, 1936, an important change took place in the 
scheme of things. The attention and work of the Committee was turned 
away from violations to the consideration of new schemes for observing and 
watching events at close range so that the Committee might have first-hand 
information at its disposal. Progress was very slow and confused, and in the 
interval before the attainment of a new agreement, large quantities of con- 
traband goods and volunteers found their way into Spain. 

Before noting the evolution of the new plan, the appeal of Spain to the 
Council of the League of Nations in November, 1936, must be noted to keep 
events in their proper chronological order. On November 27, Spain appealed 
to the Council to consider the “armed intervention” of Germany and Italy in 
Spain and the circumstances threatening to disturb international peace under 
the terms of Article 11 of the Covenant. It was charged that there was 
“danger to peace arising out of a new form of aggression, which consisted in a 
State making war to all intents and purposes, but without declaring war, by 
first provoking a rebellion within another State and then giving military 
assistance to the rebels.” 4 The League was asked to “make good these 
shortcomings by setting up a system of control which will render the agree- 
ment effective.” 2 The only action taken by the Council was the adoption 
of a resolution giving moral support to the existent and proposed expansion 
of the non-intervention plan. It did affirm that there was an international 
obligation of non-intervention in the internal affairs of others, but it did not 
attempt to condemn the actions of any particular states.** 

In December and January, the British and French Governments, becoming 
alarmed at the supplies and volunteers pouring into Spain, endeavored by 
diplomatic means outside of the London Committee to stem the tide and to 
stop the fighting.8* The mediation proposal failed utterly but the other sug- 
gestions fared better. In an important despatch of January 9, 1937, the 
British Government urged immediate national prohibitions upon recruiting 
of volunteers for Spain, and the assimilation of the volunteering problem to 
the program of observation and control being worked out by the Committee.*® 
As a contribution to the realization of this end, the British Foreign Enlist- 
ment Act was officially put into operation January 10. The French Govern- 
ment at once stated its readiness to take a similar step if the others would do 


8° League of Nations Official Journal, Jan., 1937, p. 35. 31 Jbid., p. 8. 
JTbid.,p.10. *Jbid., pp. 18-19. 

Europe Nouvelle, April 10, 1937, Supp., pp. i-vii. 

% London Times, Jan. 11, 1937. 


| 
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likewise,?* and it introduced and secured the enactment of the necessary 
legislation.87 Unusual significance attaches to the passage of this law, as it is 
the first time France has had a satisfactory law dealing with enlistment in 
time of civil war abroad.*® Unfortunately, its duration was limited to six 
months and it was made applicable only to Spain. As a result of the British 
initiative, the Powers in the Non-Intervention Committee reached the im- 
portant and unanimous agreement on February 16 that all volunteering should 
be banned as from February 20.5% 

The first plan considered by the London Committee for improving its 
knowledge of the introduction of goods and volunteers into Spain was to station 
a corps of observers representing the Committee inside of Spain in strategic 
ports and places of entry. Involving thus a servitude upon Spain, this project 
necessitated the consent of the two governments in Spain. Such consent was 
ultimately refused by both sides.*° The next alternative was to endeavor to 
achieve the same end by posting observers outside of Spanish jurisdiction. 
France and Britain readily agreed to the stationing of an international in- 
spectorate within their respective territories bordering upon Spain. Portugal 
refused, however, to tolerate such a compromise of her sovereignty and the 
impasse had to be referred to a special subcommittee.*! The Portuguese 
difficulty was ultimately resolved by means of an agreement between Britain 
and Portugal, accepted by the Committee, providing that the Portuguese 
border should be observed by British officials attached to the British embassy 
at Lisbon. The Portuguese position was carefully defined in an official com- 
muniqué in the London Times, February 22.4? 

The British officials in Portugal for this purpose embrace an administrator, 


* L’ Europe Nouvelle, loc. cit., p. vii. See ibid., April 24, 1937, Supp., pp. i-ii, for replies of 
other states. 

37 “Art. premier.—Le gouvernement est autorisé 4 prendre par décret en conseil des min- 
istres toutes mesures utiles pour mettre obstacle: (1) sur les territoires soumis 4 la souver- 
aineté ou 4 ]’autorité de la France: (a) 41l’engagement et aux actes tendant Al’engagement de 
personnes dans les forces combattantes actuellement en Espagne ou dans les possessions 
espagnoles, y compris les zones d’influence espagnole au Maroc; (b) au départ et au transit 
de personnes désireuses de servir dans ces forces; (2) 4 l’engagement dans lesdites forces de 
ressortissants francais se trouvant hors de territoire national. 

“Les mesures prévues aux paragraphes précédents auront effet 4 compter de la date qui 
sera fixé par un accord international et pour une periode de six mois. 

“Art. 2.—Les infractions aux interdictions edictées dans les conditions 4 l’article premier 
seront punies d’un emprisonnement de un 4 six mois et d’une amende de 100 & 10,000 francs 
ou de l’une de ces deux peines seulement. 

“L’article 463 du Code pénal sera applicable.” Le Temps, Jan. 17,1937. The decree was 
signed Feb. 18 and the law went into effect Feb. 20. 

** This JournaL, Vol. 31 (1937), p. 235, n. 51. 

*® New York Times, Feb. 17, 1937. 40 Le Temps, Dec. 24, 1936, Jan. 10, 1937. 

" Ibid., Feb. 11, 1937. L’Europe Nouvelle, loc. cit., p. iv, misdates the meeting as Feb. 20. 

“1. Portugal has not departed from her earlier attitude of not admitting international 
control in her territories. Such control would constitute a terrible precedent for the liberty 
and independence of small countries. 
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deputy administrator, and 130 observers. The functions of these observers 
were delimited as “strictly supervisory and civilian”, and any reports which 
they found it necessary to make were to be sent only to the British Ambassador 
at Lisbon, who was authorized to take the matter up exclusively with the 
Portuguese Government. Diplomatic immunities were conferred on the 
observers on the individual undertaking that there would be absolutely no 
divulging of what was seen to anyone save the administrator and the British 
Ambassador.** 

The Portuguese patrol was completely separated from the international 
patrol and more circumscribed in its functions and usefulness. It may be 
said authoritatively that no reports have been made to the Non-Intervention 
Committee regarding the Portuguese frontier patrol, and that the Committee 
has made no inquiries of the British observers. It is unfortunate that Por- 
tugal should have been unwilling to proceed in step with Britain and France 
in the international scheme, for surely with British reaffirmation of the bind- 
ing force of her old alliance with Portugal, no more harmful or serious a 
precedent could have been established by international observation within 
Portuguese than in British and French jurisdictions. There was no denial of 
the legal equality of states at issue, and a precedent established in a great 
Power’s domain is just as historic as one in a small state. 

Adoption of the second part of the new arrangement, a high seas interna- 
tional naval patrol, was impeded for a time by a dispute over the Powers to 


engage in the patrol and over the codrdination between the participating units. 
It was finally agreed that all Powers were legally entitled to participate, 
whereupon the Russian and Portuguese Governments withdrew from active 


“2. Control of the ports and coastline was never suggested, and if it had been by a certain 
Power with which Portugal has no relations, Portugal could not have discussed or collabo- 
rated. 

“3. Not being responsible for the events in Spain, realizing the dangers and not wishing 
not to help in their solution, and in the common interest, Portugal, at the instance of various 
friendly Powers, has invited the British Government to send observers to be attached to the 
British Embassy and Consulates, to see to the rigorous fulfillment of Portugal’s obligation 
for non-intervention. 

“4, Great Britain was chosen because of Portugal’s confidence in her attitude of impar- 
tiality and of the alliance between the two countries. 

“5. The rigidly defined invitation is no modification of the control plan formula. If 
Portugal had refused to invite observers it would have been impossible to prove at first-hand 
her correct attitude to these questions. 

“6. The observers will be given all facilities, but it is emphasized that they will not possess 
the powers originally suggested for the international controllers, nor will they be recognized 
as delegates of an international organization. 

“7. Portugal hopes that other Governments, not ignoring Portugal’s fundamental princi- 
ples, which she has constantly upheld, will recognize her good intentions. But if not, and 
should Portugal then be convinced that her continued presence on the London Committee 
was a disturbing element, she would withdraw from that Committee.”” On the British- 
Portuguese alliance, see Br. & For. St. Pap., Vol. I, pp. 462-563. 

* London Times, March 2, 1937. 
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utilization of their right, leaving the duty to the four great European 
naval Powers.** 

The third part of the plan providing for the system of merchant ship ob- 
servation was most readily agreed upon and incorporated. 

March 8, the Non-Intervention Committee adopted a resolution recording 
unanimous agreement on the Observation Scheme to be put into effect around 
the Spanish possessions. The resolution 45 took note of the accord of Feb- 
ruary 16 relative to prohibiting volunteers; the desirability of establishing a 
“system of observation round the frontiers” of Spanish possessions for “ascer- 
taining whether the Agreement is being observed’; the British-Portuguese 
agreement; the satisfaction of Britain that the purpose of the observation 
scheme could be carried out in Portugal, and her undertaking to transmit in- 
formation to the Committee. It is to be noted that the latter appears to be 
technically incompatible with the special British-Portuguese arrangement, 
although it may be said that no difficulty has arisen since Britain has not 
transmitted any information to the Committee or been called upon to do so. 

It was agreed by the Committee and the Powers on March 8 that in order 
to facilitate the Observation Scheme, and to provide a uniform basis of ob- 
servation and report, all of the “arms, ammunition and materials of war” 
embraced in Schedules 1-14 of the Hemming classification should thereafter 
be prohibited from going to Spain by all of the participants, and the observers 
should watch particularly for, and report on, attempted importations of these 
goods into Spain. When this agreement was made, a number of states were 
allowing certain of these goods to be exported, to wit: Irish Free State 
(Schedules 2, 8, 10, 12, 13) ; Netherlands (2, 10, 11, 14) ; Luxemburg (2, 13); 
Belgium (2) ; Germany (2, 4) ; Czechoslovakia (2). These states undertook 
to adopt the measures necessary to forbid their future exportation. This was 
accomplished, so that by the time the Observation Scheme actually went into 
operation, goods in Schedules 1-14 were embargoed by all participants. 

In order to clarify the Observation Scheme and to emphasize its significance, 
it may be useful to point out (1) the international organization estab- 
lished, (2) the powers and duties of the various instrumentalities, and (3) the 
legal and other obligations assumed by the states. 

Eight international agencies are recognized or created: (1) The Non-Inter- 
vention Committee; (2) An International Board for Non-Intervention in 
Spain, composed of a chairman (Vice-Admiral Van Dulm of The Nether- 
lands), selected by the Non-Intervention Committee, and one representative 
each selected by the British, French, German, Italian, Soviet, Greek, Norwe- 
gian, and Polish Governments, plus a secretary; (3) Two Chief Administra- 


“London Times, Feb. 27, 1937. Theschemes assigned definite portions of the high seas 
off the Spanish coast to each of the four Powers for naval patrol. 

* The text of the resolution and the scheme will be found in the Supplement to this 
JouRNAL, p. 163. They are printed as a British Parliamentary Paper, Spain, No. 1 (1937), 
Cmd. 5399. 
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tors, one for the patrol on the Franco-Spanish frontier (Colonel Lunn of 
Denmark), and one for the observation of merchant ships (Rear Admiral 
Olivier of The Netherlands), chosen by the Non-Intervention Committee; 
the Administrator for sea observation at Gibraltar also acts as Administrator 
for the land frontier between Gibraltar and Spain (Captain Dagada of 
Turkey) ; (4) A group of Administrators and Deputy Administrators in charge 
of the various patrol zones and observation posts, appointed by the Interna- 
tional Board; (5) A corps of Observing Officers (130 for the Franco-Spanish 
frontier ;*® 5 for the Gibraltar-Spanish frontier; 550 for ship observation), 
recruited and administered by the International Board; (6) A Naval Patrol, 
composed of naval vessels of Britain, France, Germany, and Italy, occupying 
stations agreed upon by the Non-Intervention Committee and set forth in the 
control scheme, engaging in certain specified activities, but designated by and 
conducting themselves according to the dictates of their own states and 
responsible thereto; (7) An International Fund, subscribed to by the partici- 
pating states for defraying the cost of the plan, minus the naval patrol, and 
administered by the International Board through an (8) Accounting Officer 
of the International Fund (Mr. Francis Hemming), chosen by the Non-Inter- 
vention Committee. 

The Non-Intervention Committee is made the general supervisory organiza- 
tion, but it is not necessarily nor always an appellate body from the Interna- 
tional Board. It is the agency that is to settle questions of principle, 


diplomatic difficulties, take general supervision over the ship observation and 
naval patrol parts of the plan, and to review reported violations. Specifi- 
cally its functions are to: 


1. Deal with questions involving the general principle of the plan 
(Paragraph 2). 

2. Call attention of the International Board to any cases of violation 
of the Non-Intervention Agreement reported to it by the Governments 
(Paragraph 5, 3a). 

3. Appoint Ship Observing Officers (Paragraph 6a). 

4. Receive reports from the International Board of violations reported 
to it of ships unloading forbidden goods or volunteers in Spanish waters 
(Paragraph 9c). 

5 Approve payments out of the International Fund (Paragraphs 16, 
21). 
6. Receive notifications from States of the actions which they take to 
prevent vessels from passing from their territorial waters directly into 
Spanish territorial waters (Paragraph 29). 

7. Receive reports from the Governments, and directly from the Naval 
Patrol of ships of the participating States which have passed through the 
patrol zones; ships which have appeared without first having called at 
an Observation Post for embarking an Observation Officer; ships which 
have refused to stop for ‘observation’ by the Naval Patrol (Paragraphs 
30, 39). 


‘6 The statement which appeared in the London Times, July 14, 1937, that there were 30 
observers on the French frontier was incorrect. Thirty were centered in Perpignan. 
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8. Give approval to any special agreement which may be made for the 
establishment off Spanish waters of ‘focal areas’, through which ships of 
the participating States must pass for observation by the Naval Patrols 
(Paragraph 36). 

9. Receive reports of penal or other actions taken by the Governments 
against the masters or owners of vessels entitled to fly their flag who have 
violated the Non-Intervention Agreement, or the scheme of observation 
(Paragraphs 39, 40). 

10. Take such steps as may be necessary to render the present scheme 
effective, if it is not found so in operation (Paragraph 48). 


The International Board is the main administrative agency of the scheme. 
With regard to the operation of the plan, its jurisdiction is more closely re- 
lated to the land observation work than is that of the International Com- 
mittee. Specifically its duties are to: 


1. Administer the Observation Plan and care for staff arrangements 
(Paragraphs 2, 5d, 19). 

2. Receive communications from the Land Frontier Observers, includ- 
ing reports of violations of the Non-Intervention Agreement (Paragraphs 
5(1), 5(3b) ). 

3. Call upon the Land Frontier Administrators to investigate and 
report on any violations called to its attention by the Committee (Para- 
graph 5(3a) ). 

4. Hold the Chief Administrator of the Ship Observation staff respon- 
sible for the organization of the Observation Posts and the disciplining 
of the Observation Officers (Paragraph 7). 

5. Receive reports from the Administrators of the Observation Posts 
of ships of the participating States which have stopped and embarked 
Observation Officers, together with the names of the latter, and also the 
reports of the Observation Officers on the actions of the vessels when in 
Spanish waters (Paragraph 9). 

6. Receive reports from the Governments of penalties, legal or other- 
wise, inflicted upon the masters or owners of vessels unloading goods or 
persons in contravention of the Agreement (Paragraph 10f). 

7. Supervise special arrangements for the continuous stationing of 
Observation Officers upon vessels regularly engaged in trading with 
Spanish ports, and making reasonably frequent changes in the personnel 
(Paragraph 19). 

8. Administer the International Fund (Paragraph 53). 

9. Report to the International Committee the progress of the Observa- 
tion Scheme (Paragraph 56). 


The functions of the British observation officers on the Portuguese frontier 
have already been described. The rights and privileges of the International 
land frontier observers in the British and French territories adjoining Spain 
embody: 


1. The right to be stationed at railway and highway frontier crossings, 
and to move about as the Administrators direct in the neighborhood of 
the frontier (Paragraph 4). 

2. The opportunity of collaborating with local officials (Paragraph 4). 

3. The right to enter railway establishments and similar premises to 
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make such inspections as are considered necessary to determine whether 
forbidden goods or individuals are seeking entry into Spain (Paragraph 
5) 


5) 


4. The right to demand necessary documents or passports (Paragraph 


5. The right to communicate with their co-officers, superiors, or head- 
quarters in London, and to enjoy diplomatic immunities (Paragraph 5). 


The international observation officers designated to board vessels of the 
participating states and to go with them to Spanish waters to watch their 
actions there are to be accorded similar rights and privileges, mutatis 
mutandis. They are to: 


1. Be given preferential accommodations and board on the vessels to 
which they are assigned (Paragraphs 15, 16, 17). 

2. Be accorded by the master, officers, and crew of the vessel all of the 
necessary facilities for the essential observation, examination, and gath- 
ering of information (Paragraph 10). 

3. Interrogate passengers in the presence of an officer of the ship to 
ascertain their purpose of travel and whether there is any intention of 
violating the Non-Intervention Agreement; to examine their passports, 
re with the identity papers of the members of the crew (Paragraph 
10). 

4. Be present at the unloading of the cargo and the debarkation of 
passengers, and to do anything necessary to satisfy themselves whether 
violations are occurring (Paragraph 10). 

5. Report to their Observation Posts, and be given preferential treat- 
ment in the use of the ship’s communication facilities (Paragraph 10). 

6. Check the list of passengers and crew after the vessel has left Span- 
ish waters (Paragraph 10). 

7. Be granted diplomatic immunity outside of Spain and the privilege 
- — with national officials of the participating states (Paragraph 
10). 

It is to be noted that the plan does not make provision for the securing of 
diplomatic privileges for the ship observation officers within Spanish jurisdic- 
tion, inasmuch as Spain is not a party to the agreement and scheme. And it 
will also be observed that the officers are given no authority to debark from 
their vessels while in Spanish jurisdiction. An interesting question arises 
whether Spanish authorities might go aboard these foreign vessels while in 
their jurisdiction and take off the observation officers or confine them to closed 
quarters aboard the ship while it is unloading. As a matter of actual fact, 
the Spanish authorities have not interfered with the observation officers in the 
discharge of their functions in a single instance; but, nevertheless, the status 
of these officers while within Spain raises interesting possibilities and con- 
jectures. 

The international naval patrol features of the Observation Scheme resemble 
to a certain extent the North Seas Fisheries Patrol, although in the present 
instance the powers granted to the patrol vessels are not so far-reaching. 
The naval patrol vessels may: 
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1. Report to the Non-Intervention Committee through their Govern- 
ments the names of all ships of participating States arriving at their 
patrol zones; of all ships arriving which have not stopped to pick up Ship 
Observation Officers; and the names of all ships refusing to stop for Naval 
Patrol ‘observation’ upon command of the officer in charge (Paragraph 
30). 

2. Station themselves ten miles from the Spanish coast (Paragraph 
32). 
3. Fly the special pennant of the North Sea Fisheries Convention 
while engaged in patrol duty (Paragraph 32). 

4. Approach ships of the participating States to ascertain their identity 
(Paragraph 37a). 

5. When necessary, stop, board, examine the registry certificate and 
clearance papers of any ship; ascertain whether Observation Officers are 
on board, or whether the vessel has stopped at an Observation Post before 
approaching Spanish waters (Paragraph 37a). 

6. Require all vessels of participating States to converge upon ‘focal 
areas’, if and when such are established by international agreement 
(Paragraph 37c). 

7. Not exercise the ‘right of search’, but they may call the attention of 
the master of a vessel to his obligations under the Non-Intervention 
Agreement and the Scheme of Observation, particularly that his refusal 
to stop for observation or his falsely flying the special international pen- 
nant which a vessel with a Ship Observation Officer aboard is entitled to 
fly are violations of national law and entail certain consequences, set 


forth in Paragraph 39 of the Scheme (Paragraph 38). 
8. Be called upon and give evidence and testimony to the proper offi- 
cials of the State to which a vessel belongs which has violated the Agree- 


ment or the Scheme of Observation (Paragraph 39). 


No diplomatic privileges or immunities, similar to those set forth for the 


ship observation officers, were provided for the naval patrol officers. While 
Paragraph 32 of the scheme indicates that the naval patrol vessels shall sta- 
tion themselves ten miles from the Spanish coast, it may be added that it was 
specifically agreed by the Committee that the patrol vessels should exercise 
their functions shorewards to the three-mile limit, and that they would not 
exercise them further out than the ten-mile limit. They were not supposed to 
go inside the three-mile limit while on patrol duty, nor were they legally 
privileged to follow merchant ships into Spanish ports to observe their activ- 


ities there. 


Under the terms of the scheme (Paragraphs 31, 37a, 54, 58), full 


control and direction of the activities of the naval patrol vessels were left ex- 
clusively in the hands of the states supplying the patrol vessels. According 
to newspaper reports, the German warships Deutschland and Leipzig, which 
Germany alleged were attacked respectively by air bombs and torpedoes, were 
within the three-mile limit when attacked. The query arises whether these 
vessels were on international patrol at the time. If they were supposedly on 
patrol duty, they were exceeding the terms of the agreement. The question 
can not be satisfactorily answered. The Committee in London does not 


officially receive information on the way in which the warships conduct them- 
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selves off Spain. It does not receive copies of the instructions sent to the 
vessels, nor details of where any given ships are patrolling within the zone 
assigned to them, nor the names of ships on or off duty at any given moment. 
All of this information goes directly to the governments controlling them. 

The naval patrols are not specifically authorized to stop vessels belonging 
to states other than those participating in the agreement and Observation 
Scheme. However, it would seem correct to assume that a patrol vessel has 
a right to at least “approach” any ships coming within her zone for the pur- 
pose of ascertaining whether such vessels belong to participating states or not, 
or whether they are entitled to fly the flag which they may at the moment be 
flying. Delicate questions of international law are at issue here, closely re- 
sembling those raised a century ago when efforts were being made to stamp 
out the slave traffic. In view of the fact that the patrol vessels are not pos- 
sessed of belligerent rights, they are not entitled to interfere with innocent 
ships of other nations, on the high seas, and it would seem entirely doubtful, 
in the absence of an international convention therefor, whether the patrol 
vessels could employ force to ascertain the true character of a suspected vessel 
if she flew the flag of a non-participating state. The patrol vessels are given 
no power to interfere with vessels flying the Spanish flag. 

The sanctions behind the Observation Scheme are the good will, the co- 
operation, and particularly, the enforcement of specially enacted or applied 
national legislation or decrees by the states participating. According to the 
Observation Scheme, the participating states agreed to take the following im- 
portant measures, to wit: 


1. Receive Land Frontier Observers within their jurisdiction and ac- 
cord them diplomatic privileges and immunities; the right of communi- 
cating with their officers and superiors within and without the country; 
the facilities necessary for conducting their investigations, observations, 
examinations, and reporting (Paragraphs 4, 5). 

2. Take the steps necessary to require vessels entitled to fly their flags 
to re with the Ship Observation and Naval Patrol plans (Para- 
graph 6). 

3. Instruct all ships entitled to fly their flags to call at Observation 
Posts before proceeding to Spain to embark Observation Officers and 
accord them all the necessary rights and privileges (Paragraph 10a). 

4. Issue instructions to the masters and owners of these vessels to take 
all steps in their power to prevent the unloading of forbidden goods or 
> aaa in violation of the Non-Intervention Agreement (Paragraph 
10d). 

5. Take such legal and other proceedings against the owners and 
masters of these vessels as violate the Agreement or the Observation 
Scheme, and communicate the same to the International Board (Para- 
graph 10f). 

6. Try to reach a special agreement regarding the exemption from or 
reduction in harbor and other charges which would be assessed against 
vessels stopping at Observation Posts to embark or debark officers 
(Paragraph 21). 


Jd aA of 
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7. Take the measures necessary, and report the same to the Non- 
Intervention Committee, to prevent vessels from going directly from 
their territorial waters into Spanish territorial waters without submitting 
to the international observation (Paragraph 29). 

8. Have their naval vessels execute the Naval Patrol plan in the zone 
assigned by the Scheme (Paragraphs 31, 58). 

9. Impose severe penalties upon any of their vessels which abuse the 
use of the international pennant (Paragraph 35). 

10. Try to reach an international agreement on the establishment of 
a0) areas’ off Spain to which all vessels must converge (Paragraph 

11. Give their naval officers sufficient and appropriate power to execute 
the tasks agreed upon (Paragraph 37a). 

12. Take legal proceedings against any vessels entitled to fly their flag 
not respecting the Naval Patrol (Paragraph 39). 

13. Submit a full report of the particulars of each ship charged with 
attempting to commit a breach of the Agreement, and report the legal or 
other penalties imposed (Paragraph 40). 

14. Contribute to the International Fund (Paragraph 52). 

15. Pay the costs of their own naval patrol vessels (Paragraph 54). 

The Observation Scheme was designed to provide the International Com- 
mittee in London with more complete and accurate information on the ship- 
ment of forbidden goods and volunteers from the non-intervening states to 
Spain, and to establish certain sanctions for individual violations. There can 
be no denial of the ingenuity of the plan, although serious gaps and flaws 
appear in it. 

It is still possible for shippers in participating states to ship embargoed 
goods to a designated real or fictitious consignee, or even to order, in a non- 
participating state, there to be transshipped without the knowledge of the first 
state, to a vessel flying the flag of a non-participating state, and thence for- 
warded to Spain without the observation of the Non-Intervention authorities. 
This has been regarded by the officials of the Committee as the most com- 
mon and frequent means of evasion. Shippers in participating states may 
circumvent the authorities by shipping the goods on a vessel flying the 
flag of a non-participant destined for a lawful foreign port, and, with the 
connivance of the master and the local Spanish authorities, secure the 
diversion of the ship at sea and entry into and clearance from a Spanish port 
without the customary documents or records, thus defeating both the agree- 
ment and the Observation Scheme. There is no international naval patrol off 
the Canary Islands. These islands therefore lend themselves admirably to 
this last method of evasion. Again, it seems feasible to defeat the Non-Inter- 
vention system, at least once, by transferring the registry and ownership of a 
vessel flying the flag of a participating state while she is at sea, to a non- 
participating state party and flag. Finally, unscrupulous merchants may get 
the contraband goods out of their participating countries and introduce them 
unobserved into Spain by lading them to a fictitious party in a lawful country, 


47 No such agreement was reached. 
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and securing the transshipment of the commodities at sea to a Spanish or 
otherwise free vessel to be run into Spain. 

Until an international convention gives the naval patrol vessels the right 
to stop and search the merchant vessels of all countries, and to deter those 
apparently bound for Spain with contraband goods aboard, it will be possible 
to get around the present Non-Intervention Agreement and Observation 
Scheme by at least the above-noted means. So long as this is the case, the 
Non-Intervention Committee can hardly be in a position to gain a clear and 
accurate picture of violations of the accord and of the amount of goods enter- 
ing Spain. Such a situation makes it impossible to prove or to refute accu- 
rately such charges of violation as have appeared in the papers of several of 
the participating states during the past months. It is unfortunate, but none 
the less true, that the same degree of vigilance, investigation, and search can 
not be exercised at sea upon participant and non-participant flagged private 
merchant vessels, that can be exercised upon persons and goods in transit by 
land. But long accepted principles of international law carefully preserve the 
distinction, and so abet the parties in Spain in their endeavor to procure pro- 
hibited war materials. 

A well-nigh fatal weakness in the plan—as events have turned out—is the 
lack of provision against states withdrawing from any or all parts of it at will. 
It would have been better had the scheme embodied an engagement binding 
the states to uphold it for a definite period of time, or for the duration of the 
civil war. The last phrase in the resolution adopted March 8 says that the 
Powers are “resolved to maintain the scheme”, but the wording is sufficiently 
vague legitimately to allow withdrawals from any or all parts of it by a 
Power at any time. And it must not be overlooked that while the Powers 
unanimously voted for the resolution and scheme in the Committee in London, 
and while they subsequently reinforced their policy by the adoption of na- 
tional legislation, the London Committee has no de jure existence, and the 
resolution no de jure force as an international engagement. The entire struc- 
ture has been built upon an accord of policy from which any Power has been 
at liberty to depart at any time for reasons of national policy. 

There is no lawful basis for saying that Germany and Italy violated an 
international undertaking, much less international law, when they “withdrew” 
from the naval patrol on June 23,** or that Portugal and France did so when 
they suspended the frontier observation on July 3 and 13, respectively. 
Although these parts of the Observation Scheme have been curtailed, it may 
be authoritatively stated that the ship observation scheme continued un- 
abated; that German and Italian merchant vessels were required by national 
law to pick up observers and that they loyally continued to do so; that German 
and Italian observation officers working under the scheme continued with their 
duties. While figures can not be quoted, it may be said that the Non-Inter- 
vention Committee possesses information showing that by and large the 


*8 London Times, June 24, 1937. 49 Tbid., July 6, July 14, 1937. 
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merchant shipping of the participating states has codperated unexpectedly 
well with the efforts of the Non-Intervention officials. 

June 12, following the aérial bombing of the German warship Deutschland 
off Spain by a Valencia airplane, Britain, France, and Italy made a special 
agreement with Germany to the effect that if any naval patrol vessels should 
be attacked thereafter, they would consult together on the measures to be 
taken. At the same time, they dispatched notes to the parties in Spain re- 
questing assurances of the safety of the patrol vessels.°° Prior to the receipt 
of the replies,®! it was reported in the press that on June 15 and 18, the German 
cruiser Leipzig was attacked by torpedoes off Spain.5? An appeal was im- 
mediately made by Germany to the other Powers in the Four-Power Agree- 
ment to concert upon a naval demonstration off Valencia and the dispatch of 
strong remonstrances. Some doubt being entertained as to the truth of the 
allegations put forward by Germany respecting the attack upon the cruiser, 
Britain and France demurred, suggesting an international investigation of 
the facts before the adoption of coercive measures.5? This being disdained 
by the German Government and treated as an insult by her official press, the 
German and Italian Governments formally withdrew from the naval patrol 
on June 23.54 When the British and French representatives proposed to the 
Committee on June 29 that the “gaps” be filled by British and French patrol] 
vessels with neutral observers aboard to insure impartial procedure, the 
Berlin-Rome representatives secured a bit of political retaliation by refusing 
to assent to such a plan.®5 

At the subcommittee meeting on July 2, the German and Italian repre- 
sentatives put forward counter-proposals involving (1) the granting of bel- 
ligerent rights to both parties in Spain, (2) the termination of the naval 
patrol, letting the Spaniards exercise an “effective form of control” not only 
over the vesseis of the non-intervening Powers, but also over those of Spanish 
and non-European nationality, (3) the full retention of the land and ship 
observation schemes as previously existing.°® It was argued by the German 


‘°° London Times, June 14, 1937. 

5) Tbid., June 24, 1937. The Rebels gave assurances of safety, but Valencia refused to do 
so. 52 Tbid., June 19, 1937. 53 Tbid., June 21-23, 1937. 

4 Tbid., June 24, 1937. The German note read: “The German Government, after being 
notified of the attacks on the cruiser Leipzig on June 15 and 18, have immediately informed 
the Powers engaged in the Spanish sea control that they are not willing to expose their naval 
forces, while entrusted with an international task, to further target practice off Red Spain. 

“The German Government have limited to a minimum the guarantee which had to be 
asked for the safety of the German ships in requesting a naval demonstration of the four 
control Powers in order thus to express a definite and obvious solidary warning. 

“Since the British and French Governments are not ready to agree even to this minimum 
request, the German Government regret to state that among the control Powers that spirit 
of solidarity which is an indispensable condition for the execution of the common interna- 
tional task is lacking. 'The German Government have therefore decided to withdraw finally 
from the Control Scheme.” The Italian note was based on the same idea. 

% London Times, June 30. 6 Tbid., July 3. 
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Government that recognition “would have the immediate effect of strengthen- 
ing the policy of non-intervention, as in fact all the European Powers would 
add to their obligations as signatories of the Non-Intervention Agreement the 
duties incumbent upon neutral states according to the principles of interna- 
tional law adapted to the peculiar situation in Spain,” and “because (a) 
legitimate shipping would go on with observing officers on board, (b) the 
illegitimate shipping which had carried out all arms smuggling without the 
International Committee being able to stop it would be put an end to by the 
Spanish parties themselves.” 

Definite opposition was interposed to these measures and arguments by 
Britain and France on the same ground as formerly maintained by Germany 
and Italy vis 4 vis the earlier suggestions—partiality and favoritism. 

With affairs at this impasse, it was finally decided by the Committee on 
July 9 to request the British Government to take the diverse projects into 
hand and to try to bring forward a new proposal which might be acceptable to 
all.57 This was accepted and the new plan was published on July 15.5 
While the plan has not been adopted by the Committee, and may never come 
into operation because of certain requirements to which the Spanish parties 
must adhere, comment may nevertheless be justified respecting some features 
of it. 

Under the new scheme, the ship observation and land frontier supervision 
features of the earlier scheme are retained. In place of the naval patrol plan, 
however, it is proposed to substitute (1) international patrol officers in Spanish 
ports, and (2) recognition of belligerency, subject to qualifications. Both 
propositions involve the assent of the two parties in Spain. The placing of 
patrol officers in Spanish ports was suggested by the Committee in December, 
1936, and definitely rejected by both sides at that time.®® There seems little 
reason to suppose that the Spaniards will be any more ready to accept this 
servitude now than then, in spite of the presence of patrols within French, 
British and Portuguese territories. The same may be said with respect to the 
proposal for aérodrome observers. But the chief objection to the port ob- 
server system is practical rather than legal. With the naval patrol off the 
coast of Spain it has been possible to keep general track of the maritime com- 
merce with Spain. With patrol officers assigned only to certain specified 
ports, it will be possible to carry on unobserved an illicit traffic by unloading 
the prohibited goods in unpatrolled inlets, coves, and islands. The Com- 
mittee is likely to find itself possessed of less information and flooded with 
increased charges of violations under this plan. 

The German-Italian desire to have the belligerency of the Spaniards recog- 
nized was incorporated in the British project, but subject to important qualifi- 
cations. The belligerents are to agree as part of the price of recognition to 
treat as contraband of war only such commodities as are included in the 


57 London Times, July 10. 58 White Paper. Cmd. 5521. 
59 See page 589 and footnote 40 above. 
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Hemming schedules, or as may be agreed to by the Non-Intervention Com- 
mittee. This novel proposition bears out the observation made above on 
page 584 that international accord on the articles embraced in such lists might 
lead to attempts to impose them upon belligerents. Paragraph (b) of the 
new plan is ambiguous. The Spaniards are not to molest foreign vessels 
carrying observers and flying the observer flag, except when the vessel is 
“engaged in unneutral service (such as the carriage of troops or the transmis- 
sion of intelligence) or breach of blockade which has been duly notified and 
is effectively maintained.” It is not clear how the Spaniards are to ascertain 
whether a foreign vessel] is engaged in unneutral service or attempting to 
break a blockade, unless the vessel is approached and visited. Yet the first 
part of the condition is sweeping—“allow the unmolested passage”. Further- 
more, vessels engaged in carrying troops are forbidden to go to Spain, and 
would not have observers aboard. Restriction (c) requires that “no steps 
shall be taken by either party to impede or interfere with the passage of neu- 
tral shipping not engaged in traffic with Spain,” but passing close to it. It 
is dificult to comprehend how the Spaniards are to know whether a foreign 
ship not flying the non-intervention flag but passing along the coast of Spain 
is in innocent passage to another country or whether the vessel is surrepti- 
tiously seeking to import contraband into Spain, unless the vessel can be 
visited and examined. And yet the plan allows the Spaniards no such normal 
right. Paragraph (d) allows the recognizing states to protect national vessels 
against the exercise of belligerent rights when the Spaniards attempt to (1) 
search for contraband not on the agreed list; (2) molest vessels carrying 
observers, even though there is proof that such vessels have contraband 
aboard; (3) interfere with suspicious looking vessels passing along the coast 
whose masters may truly or falsely advise that they are en route to another 
country. 

These conditions involve absurd legal propositions and are not supportable 
upon precedent or principle. They impose preposterous limitations upon the 
exercise of normal belligerent rights, conveying the implication that if 
they are not observed, recognition will be withdrawn, an idea which has 
been universally held to be impossible. It is difficult to see the remotest 
possibility of their being acceptable to the Spaniards. But if perchance 
they were to be adopted, it is hardly conceivable that they would reduce 
the number of incidents such as those of the Palos, the Deutschland, and the 
Leipzig. 

A more rational part of the plan is that relating to the extension of the 
agreement to include making it unlawful for vessels entitled to fly the flags of 
the participating states to carry the prohibited goods from any port to Spain. 
This is an adoption of the legislation passed by England in December, 1936, 
for her merchant vessels.® This would measurably fortify the sanctions con- 


6° Merchant Shipping (Carriage of Munitions to Spain) Act, Dec. 3, 1936. See this 
JournaL, Vol. 31 (1937), p. 234; ibid., Supp., p. 100. 
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tained in Paragraphs 6, 10a, 10d, 10f, and 40 of the scheme of March 8, which 
continue in force. 

The proposal to secure and supervise the withdrawal of foreign volunteers 
involves difficulties both in the participating states and in Spain. The assent 
of the two governments in Spain must be secured for their release from armed 
service and for their withdrawal from the country. If it is intended to station 
observers there to supervise the evacuation, consent must be given for this. 
While regulations and laws may be passed in the different states ordering their 
ressortissants home, it would require an impossible number of observers, the 
full codperation of the entire armed forces and local police in Spain to insure 
any tolerably complete evacuation of foreigners serving there. It has long 
been contrary to the Foreign Enlistment Acts of Britain, for example, for 
subjects to serve in foreign armed forces without the consent of the Crown. 
Yet where enlistments have taken place, legal] action has been estopped until 
the individual returns to British jurisdiction. To force withdrawals by ex- 
tradition proceedings would not only be of legal questionability, but a prac- 
tical impossibility. To secure an evacuation satisfactory to the ends desired 
would require a degree of codperation between the foreign states, the Spanish 
authorities, and the individuals concerned, which is not likely to be secured 
easily. 

The Report of the Technical Sub-Committee on the Persons to be With- 
drawn provides a useful classification of volunteers, and would be helpful in 
determining the types of foreigners upon whom attention should be con- 
centrated.© 

Regardless of the objections which may be leveled at certain important 


61 *All persons in Spain, the Spanish Possessions, or the Spanish Zone of Morocco are 
liable to be evacuated who, on July 18, 1936, either were nationals of, or—being stateless 
persons—were domiciled in, any Country the Government of which is a party to the Non- 
Intervention Agreement, and who are unable to prove that they entered the service of either 
party in Spain before that date, if they fall within any of the following categories: 

(1) Combatant personnel of whatever rank attached to, serving in, or serving with the 
naval, military, or air forces of either party in Spain. 

“(2) Personnel engaged in the maintenance of essential services in connection with the 
armed forces of either party, e.g., lines of communication, ground services in aérodromes, 
supply, ordnance, etc. (N.B.—Exempted are personnel serving in recognized non-Spanish 
medical, sanitary, or similar units.) 

“(3) Personnel engaged as instructors or advisers with the armed forces of either party. 

““(4) Personnel engaged in civilian capacity with the armed forces of either party, ¢.9., 
lines of communication, naval shore establishments, etc. 

“(5) Personnel engaged with either party in, or as advisers to, government departments 
or other administrative offices, ¢.g., railways, ports, docks, etc. 

“(6) Personnel engaged in any capacity in the work of manufacture, assembly, or repair of 
war material (including aircraft) covered by the Non-Intervention Agreement. 

(7) Personnel engaged in the arms trade with either party. 

“(8) Persons whose activities are in any way susceptible of prolonging or embittering the 
present conflict. (As to be defined by the special sub-committee.) 

“(9) Prisoners of war held by either party.”” London Times, July 15, 1937. 


NON-INTERVENTION AGREEMENT AND THE SPANISH CIVIL WAR 603 


details of the British proposal, it may be possible to secure agreement on 
the general principles contained in it, if there continues to exist that modicum 
of codperation and accord which, in spite of flamboyant charges and speeches, 
has substantively prevailed among the Powers during the war. There can be 
no denial that considerable quantities of goods and men have gone into Spain 
in spite of the accords, but there has been far less outright and wilful violation 
of the accords, once made, than newspaper articles and certain speeches de- 
signed for purely internal political consumption would lead one to believe. It 
may be said on the basis of direct evidence, that there has been remarkably 
little breach of faith and pledged agreement on the part of the Powers them- 
selves directly. In spite of the legal questionability of the entire non-inter- 
vention system, notwithstanding its practical shortcomings and failures, and 
the failure of the Committee to take any action whatsoever where violations 
have been known to exist, it nevertheless stands as a significant event in the 
history of international law and organization. It is to be regretted, even 
though it be unavoidably otherwise in the world of practical politics, that 
there has not been more liaison between the non-intervention system and 
other international organization evolved with so much labor since 1919, and 
administratively capable of dealing with such matters. It is indeed unfortu- 
nate that with all of the organization, with all of the proposals made in 
Geneva and elsewhere in the past decade for the elimination or stoppage of 
war, and with all of the concentration of international diplomacy upon the 
Spanish situation, the hostilities still drag on their doleful and fruitless course, 
to the destruction of Spanish life and the danger of European peace, for war 
ceases to be just when it ceases altogether to be necessary. The radical 
anarchist government of 1936 has long since been completely destroyed and 
deposed; the arch conservatism of absolutism can not be reéstablished. 
Whatever government may be seated in Spain must be both authoritarian 
and socialistic. The prolongation of the war can only make more intolerable 
the burden of reconstruction. It is to be hoped, therefore, that the next step 
which may be taken by the Non-Interventionist Powers may be a concerted 
and benevolent mediation for the early cessation of the war. 


THE END OF A PERIOD OF TRANSITION 


By Quincy WRIGHT 
Of the Board of Editors 


The Treaty of Versailles came into force on January 10, 1920. Many of 
the matters with which it dealt were not definitely settled but placed within 
transitional régimes to be liquidated by decisions of the Principal Allied and 
Associated Powers, by commissions, by plebiscites or by other procedures or 
events within periods of time stated with more or less definiteness.1 The 


1 Over 100 of the 440 articles of the Treaty of Versailles contemplated or specified changes 
in the future. These articles set forth procedures for changing the status quo through the 
League of Nations in regard to armaments (Arts. 8, 164, 213), the preservation of peace 
(Art. 11), disputes threatening a rupture (Art. 15), inapplicable treaties and conditions 
threatening the peace (Art. 19), mandated territories (Art. 22), social and economic reform 
(Art. 23), amendment of the Covenant (Art. 26), Austrian independence (Art. 80), Danzig 
(Arts. 102, 103), economic restrictions upon Germany (Arts. 377, 378, 379); procedures for 
promoting social justice through the International Labor Organization (Arts. 387, 424); 
procedures for regulating international rivers through permanent commissions: Elbe, Oder, 
Niemen (Arts. 340-343), Danube (Arts. 346-347), Rhine (Arts. 354, 355); procedures for 
regulating through transitory commissions or tribunals, German armaments (Art. 203), 
German reparations and expropriations (Arts. 233, 234, 260), international private debts 
and contracts (Arts. 296, 304), repatriation of prisoners of war (Art. 215), war graves (Art. 
225), and war crimes (Arts. 227-229); provisions specifying periods of time for instituting 
boundary commissions, withdrawing troops, handing over ceded territory, repatriating 
prisoners of war: “‘as soon as possible” (Art. 214), ‘‘as soon as the Principal Allied and Asso- 
ciated Powers shall think the moment suitable” (Art. 433), 10 or 15 days (Arts. 30, 35, 87, 
101, 111), 3 months (Art. 158), 5, 10, or 15 years (Arts. 428, 429); provisions specifying the 
time for holding plebiscites: 15 days (Arts. 34, 88, Annexes I, VI, 95, 96, 97), 3 months 
(Art. 109), 15 years (Art. 49); provisions specifying the period in which options may be 
exercised with respect to: nationality, 2 years (Arts 37, 79, 85, 91, 106, 113), continuation 
of treaties and contracts, 6 months (Art. 289), 3 months (Art. 303), initiation of proceedings 
(Art. 307); provisions limiting the duration of restrictions on Germany’s financial, economic 
and political autonomy, 3 months (Art. 197), 6 months (Art. 269), 5, 10, 12, or 15 years 
(Arts. 31, 50, Annex II, 65, 68, 69, 90, 259, 268, 280, 366, 373, 378, 379), 25 years (Art. 361), 
99 years (Art. 363), “until January 1, 1923” (Art. 320), “until May 1, 1921” (Art. 248), 
“until Germany is admitted to the League of Nations’ (Art. 164), “‘so long as the present 
treaty is in force” (Art. 213), “whenever requested by Switzerland with consent of Italy” 
(Art. 374); provisions specifying the time for the accomplishment of German disarmament, 
2 or 3 months (Arts. 163, 168, 169, 172, 176, 180, 181, 182, 185, 188, 192, 196, 199, 211), 6 
months (Art. 201), 1 year (Art. 131), “before March 31, 1920” (Art. 160), ‘‘within periods to 
be determined by governments” (Art. 115), and German reparation payments and restora- 
tions of property, “without delay” (Art. 223), 2 or 3 months (Annexes III and IV following 
Art. 244), 3 or 6 months (Arts. 245, 246, 247, 298, Annex X, Arts. 299, 339, 357), 10 years 
(Annex V after Art. 244), 30 years (Art. 233), “‘before Jan. 1, 1925’’ (Annex VI, Sec. 2, after 
Art. 244); provisions specifying the time within which treaties are to be made or ratifications 
deposited: “‘as soon as possible” (Art. 440), one year (Art. 98), no time specified (Art. 104). 
The other peace treaties ending the World War were equally rich in provisions looking to 
future change. Most of these provisions have been carried out according to specifications, 
though some important ones have not. 
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maximum time specified for any of these transitional régimes was 15 years.” 
That period applied to the Rhineland occupation * and to the régimes of the 
Saar valley * and Upper Silesia.’ In the first two of these instances the 15 
years dated from the coming into force of the Treaty of Versailles. In fact the 
Rhineland occupation was voluntarily terminated long before 1935. The 
Saar plebiscite was held during 1935, resulting in the transfer of the territory 
to Germany. 

With respect to Upper Silesia, the Treaty of Versailles required Poland to 
permit free export to Germany of the products of the mines of the transferred 
territory “for a period of 15 years.”*> The Principal Allied and Associated 
Powers were authorized by the Treaty of Versailles to fix the boundary be- 
tween Poland and Germany in Upper Silesia.6 This they did on October 20, 
1921, after a plebiscite in the area and a recommendation by the League of 
Nations Council which they agreed in advance to accept.?. This award of 
the Principal Allied Powers, in addition to fixing the boundary, provided that 
“the German and Polish Governments will conclude as early as possible and 
in accordance with the last paragraph of Art. 92 of the treaty of peace a con- 
vention to give effect to the following provisions.” These provisions con- 
cerned railways, water and electric power, monetary systems, postal services, 
customs régime, coal and mining products, movement between the zones, 
property rights, expropriations and minority rights. On some but not all of 
these matters a temporary régime of 15 years was specified.§ 

The general international interest in this special treaty was indicated by 
the provision of the award that it “shall be concluded between a German and 
a Polish plenipotentiary under the presidency of a person appointed by the 
Council of the League of Nations, that person having a casting vote in case 
the parties fail to agree.” ® The award also provided for an Upper Silesian 
mixed commission, an arbitral tribunal, and appeal to the League of Nations 
to assist in carrying out various provisions of this convention.?° 


? The payment of reparations might be extended over 30 years from May 1, 1921 (Art. 
233). Germany was obliged for a period of 25 years to codperate in her territory in case 
Belgium desired to construct a Rhine-Meuse canal (Art. 361), and was also obliged for 
99 years to maintain free ports in the interest of Czechoslovakia in Hamburg and Stettin 
(Art. 363). The mandatory régime was to continue over any territory to which it was 
applied until the people under it were able to stand by themselves (Art. 22), the League 
of Nations (Arts. 1-26), the International Labor Organization (Arts. 387-427), the minority 
régimes in Poland (Art. 93) and Czechoslovakia (Art. 86), the régime of Danzig (Art. 102), 
and the demilitarization of the left bank of the Rhine (Arts. 42-44), were designed to be 
permanent. None of these could be called “transitory régimes.” The only transitory régime 
which might extend over 15 years was the occupation of the left bank of the Rhine (Art. 
430), but this was permissible only in unanticipated contingencies. 

3 Art. 428. 4 Art. 49. 5 Art. 90. 6 Arts. 87, 88. 

7 For text of documents see H. W. V. Temperley, A History of the Peace Conference of 
Paris (London, 1924), Vol. 6, p. 623 ff. 

® Art. 2, Temperley, op. cit., p. 624 ff. ® Art. 3, op. cit., p. 629. 

10 Art. 2, op. cit., p. 629, and infra, note 37. 
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In accordance with this award, Polish and German plenipotentiaries met 
under the presidency of M. Calonder, of Switzerland, and negotiated a com- 
plicated convention of 606 articles. This was signed at Geneva on May 15, 
1922, ratifications were exchanged on June 3 and it came into force on June 
15.11 In accordance with the award, the convention provided some perma- 
nent and some transitory provisions. The latter were to be in effect for a 
varying number of years, but many of them were to end 15 years from the 
“transfer of sovereignty,” which occurred on July 15, 1922.12. July 15, 1937, 
therefore, marks the end of the last of the transitory régimes contemplated by 
the Versailles settlement. 

The peace settlements of 1920 instituted many legal and political changes 
in the world following five years of war. The decade and a half since have 
also witnessed an abundance of such changes. Some of these changes, such 
as the occupation of Manchuria and Ethiopia and the remilitarization of the 
German Rhineland have been established de facto in violation of international 
law. Some, such as the Lausanne settlement with Turkey, have been effected 
by negotiations under the pressure of military events. Some, such as the 
reparations settlement and the modification of the régime of the Turkish 
Straits, though unforeseen departures from supposedly definitive settlements, 
have occurred by legal procedures. Some, such as the emancipation of Iraq, 
have occurred as a result of changes and by procedures foreseen by the settle- 
ments themselves. Some, like the transfer of the Saar to Germany, have 
occurred in fulfillment of express conditions of the settlements and by pro- 
cedures therein prescribed. 

It would be interesting to investigate and compare these varied methods of 
peaceful and unpeaceful change. But space permits consideration only of 
the most recent, that of Upper Silesia. 

The creation of this régime has been described as a solution of the most 


2 For French text of the convention see, Martens, N.R.G., 3rd sér., Vol. 16, pp. 645-875, 
and League of Nations print circulated with circular letter C. 396, M. 243, June 9, 1922, 
referred to in League of Nations Treaty Series, 1922, Vol. 9, p. 466. An English translation 
of the articles dealing with minority protection and related subjects is printed in Julius 
Stone, Regional Guarantees of Minority Rights, New York, 1933, p. 213 ff. This reproduces 
the English translation of Part III (protection of minorities) from League of Nations Doc. 
C. L., 110, 19271. For account of negotiations, see A. J. Toynbee, Survey of International 
Affairs, 1920-1923, London, 1927, p. 267 ff. By Art. 606 the convention will “enter into 
force as soon as the interallied commission of the government and plebiscite of Upper Silesia 
shall have given the contracting powers the notification specified in pars. 1 and 2 of Sec. 6 
of the annex to Art. 88 of the Treaty of Peace of Versailles.” This notification was to state 
when Poland and Germany were free to take over their respective portions of Upper Silesia, 
and was given, in accord with Art. IV of the award of the Principal Allied and Associated 
Powers, on June 15, 1922 (British Year Book of Int. Law, 1923-24, p. 247). 

12 Article 24 of the final protocol on signing the convention provided “‘if, according to the 
terms of the convention the point for beginning a period of time is the date of the transfer of 
sovereignty, this period, apart from contrary stipulations of the convention, will begin to 
run one month after the entry into force of the convention.” Most of the transitory provi- 
sions (see Art. 1, par. 1, Art. 64, Art. 606, par. 1) therefore lasted until July 15, 1937. 
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“arduous, painful and formidable” of the problems adjourned by the treaty.’* 
Its passing promises to bring in its wake grave problems. 

The economic difficulties inherent in the division of the industrial area of 
Upper Silesia still continue,!* and the political difficulties arising from the 
reluctance of either Poland or Germany to abandon claims to the entire area 
have not been eliminated by 15 years’ operation of minority protection under 
the League of Nations. In fact, the termination of the minority clauses, 
applicable to the German half of the territory, on June 15, 1937, promises to 
raise grave problems, if Germany attempts to apply her non-Aryan legisla- 
tion to that area, which has hitherto been exempted from it.1> The legal diffi- 
culties arising from the existence of important vested rights in the area 
promise to be exaggerated by the termination of special procedures which 
have hitherto protected such rights.'® 

A study of any of these phases of the Upper Silesian situation might throw 
light upon the problem of international change, even when the change is 
effected by peaceful means clearly within the law, that is, by the expiration 
of a legally established period of time. 

It is not proposed to discuss all of these problems. Only two aspects of the 
legal problem will be considered: (1) what vested rights survive the transitory 
régime in Upper Silesia? and (2) what international protection is there for 
these rights? 

That certain rights of the inhabitants were intended to survive the transi- 
tory régime is clear from the recommendation of the League Council, from 
the award of the Principal Allied and Associated Powers, and from the Upper 
Silesian treaty itself. 

The Council considered that the measures it proposed were “necessary in 
order to ensure the economic and social existence of Upper Silesia and to 
reduce to a minimum the inconvenience of the period of readjustment.” !7 
This clause clearly suggests two types of provisions, the first permanent and 
the other transitory. The same distinction is evident in the more detailed 
statement of the objectives of the proposed treaty: 


13 Remarks by M. Calonder on signature of the Upper Silesian convention, quoted in 
Toynbee, op. cit., p. 269. 

4 Toynbee (op. cit., p. 269) expressed some doubts in 1924 whether the transitional period 
would be adequate, especially in view of the aggravation of the difficulties of economic re- 
adjustment by the Ruhr occupation of 1923. 

15 See discussion of the Bernheim petition concerning the Jewish minority in Upper Silesia, 
League of Nations Official Journal, 1933, pp. 798, 933. The procedure for protecting minor- 
ity rights in Upper Silesia is discussed in great detail by Julius Stone, Regional Guarantees 
of Minority Rights, New York, 1933, supplementing his book, International Guarantees 
of Minority Rights, London, 1932. 

16 Infra, note 34. Stone (Regional Guarantees, etc., p. 12) prints English translations of 
the treaty provisions concerning the commission and tribunal and the rules of procedure of 
the latter. 

1” League of Nations Official Journal, Oct. 1921, pp. 1224-32, reprinted in Temperley, 
op. cit., p. 621. 
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To preserve, for a certain time, for the industries of the territory sepa- 
rated from Germany their former markets, and to ensure the supplies of 
raw material and manufactured products which are indispensable to 
these industries; to avoid the economic disturbances which would be 
caused by the immediate substitution of the Polish mark for the German 
mark as the sole legal currency in the territory assigned to Poland; to 
prevent the working of the railways serving Upper Silesia from being 
affected by the shifting of the political frontier; to regulate the supplies 
of water and electricity ; to maintain freedom of movement for individuals 
across the new frontier; to guarantee respect for private property; to 
guarantee, as far as possible, to the workers that they shall not lose, in the 
portion of territory assigned to Poland, the advantages which were 
secured to them by German social legislation and by their Trades Union 
organization; and, finally, to ensure the protection of minorities upon the 
basis of an equitable reciprocity.1® 


The distinctions with respect to duration suggested by this phraseology 
were not precisely carried out in the annex to the Council’s recommendations, 
adopted with very slight change as their award, by the Principal Allied and 
Associated Powers.!® Nor were they precisely carried out in the Polish- 
German convention made in pursuance of this award. Thus minority rights, 
which it would seem in principle should have been permanently protected in 
the German half of Upper Silesia, as they were in the Polish half under the 
general Polish minority treaty, were dealt with by the award in the following 
language: 

The principles of equity and the maintenance of the economic life of 
Upper Silesia demand that the German Government should be bound to 
accept, at least for the transitional period of 15 years, dating from the 
definitive allocation of the territory, stipulations corresponding to Arti- 
cles 1, 2,7, 8,9 (paragraphs 1 and 2), 10, 11, and 12 of the said Treaty, as 
regards those parts of Upper Silesia definitely recognized as part of 
Germany.”° 


The convention between Poland and Germany repeated this in the pream- 
ble to the division dealing with minority rights but omitted the “at least” in 
the relevant article which provided simply that “the German Government 
accepts for the transitional period of 15 years the following provisions 
applicable in the German portion of the plebiscite territory.” 2! 

It is thus clear that the special protection of minority rights under the 
Upper Silesian treaty ended on July 15, 1937.22 This does not of course 
detract from any minority obligations which may flow from the German 
declaration of May 29, 1919 (formally noted by the Allied and Associated 
Powers) to the effect that “Germany on its part is determined to treat ethnic 


18 The supplied italics indicate the provision apparently intended to be temporary. 

19 Temperley (op. cit., p. 623) prints the text of the award with indication of the varia- 
tions from the Council’s recommendation. 

20 Temperley, op. cit., p. 629 (italics supplied). 

21 Art. 64; preamble to part 3, div. 1, par. 2; preamble to part 3, div. 2. 

22 Supra, note 12. This is Stone’s conclusion, op. cit., pp. 6, 9. 
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minorities within its territory in accordance with the same principles” (7.e., 
the principles to which Poland and other states were bound by special minor- 
ity treaties) .?8 

With respect to vested rights, however, the award of the Principal Allied 
Powers and the Upper Silesian convention require that they shall be perma- 
nently protected.24 This permanent recognition of and respect for vested 
rights is required in both halves of the area and the rights to be respected are 
not only stated generally but categories are specified in detail, and it is clear 
from the phraseology of Article 4 of the convention that the detailed specifi- 
cations are considered illustrative rather than restrictive. The rights to be 
protected cover procedural, economic and professional rights of all inhabi- 
tants of the area and thus many of the types of rights protected by ordinary 
minority treaties would be included.”> This protection of vested rights would 
seem to preclude the application of some of the German non-Aryan laws in 
the Upper Silesian area. 

It is a generally accepted principle that legislation ought not to operate 
retroactively so as to impair vested rights.2® The same principle is estab- 
lished in the rules of international law that vested rights of aliens ought to be 
respected by the state in which they reside ** and that vested rights of all 


*3 Kraus and Rédiger, Urkunden zum Friedensvertragen, pp. 457, 584; Stone, op. cit., p. 
9; M. Paul Boncour in League Council discussion of Bernheim petition, May 30, 1933, 
League of Nations Official Journal, 1933, p. 841. 

* The award provided “without prejudice to Article 256 of the Treaty of Peace [providing 
for transfer to successor states of German public property in ceded areas and allowance to 
Germany of reparation credit therefor, except in case of Alsace-Lorraine and territory ceded 
to Belgium] the two countries shall recognize and respect, in the territory which shall be 
allotted to them, rights of all kinds—in particular, concessions, and privileges acquired at 
the date of the partition by individuals, companies or other legal entities.’”’ (Temperley, 
op. cit., p. 628.) Art. 4, Sec. 1 of the convention repeats this with the addition that the 
protection must be “‘in accordance with the laws relating to the said rights” and with the 
proviso that Poland may during a period of 6 months withdraw concessions granted after 
Oct. 20, 1921, “‘where the beneficiary can not demonstrate on the request of the competent 
Polish authorities that they were granted under conditions administratively regular.” 
Art. 4, Sec. 2 provides: “The recognition and respect for vested rights implies in particular 
the observance of the following principles.” These principles forbid discrimination and 
withdrawal of rights of action and specify certain concessionary and professional rights to be 
respected. Sec. 3 provides for the execution of judgments. Sec. 4 provides that juridical 
persons whose seat is in transferred territory will retain their status. Secs. 5 and 6 concern 
insurances and mortgages, and Art. 5 gives the Arbitral Tribunal jurisdiction over claims for 
compensation in case vested rights are expropriated. 

5 Supra, Art. 22. ‘It is clear that if in any case arising under part iii of the convention, 
there exists also the violation of an acquired right within article 4, the member of a minority 
will be entitled to proceed before the Arbitral Tribunal under article 5. Here again, how- 
ever, the remedy is not limited to persons belonging to the minority, nor to rights protected 
under the minority provisions of the convention.” Stone, op. cit., pp. 12-13. 

*6 G. Kaeckenbeeck, “The Protection of Vested Rights in International Law,” British Year 
Book of Int. Law, 1936, p. 2 ff. 

7 Infra, note 39. The rule is usually stated that states must not “deny justice” to aliens, 
but “denial of justice” means a procedure disrespectful of vested rights. See E. M. Bor- 


610 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


individuals in transferred territory ought to be respected by the successor 
state.*8 These provisions of the Upper Silesian convention are, therefore, 
mainly declaratory of recognized legal principles. But perhaps they may be 
of some importance in clarifying the conception of vested rights. 

It would appear difficult from precedents either in municipal or interna- 
tional law to draw a clear line between those private interests which, in case 
of political or international change, governments ought to respect and those 
which they need not. The line depends not only on the nature of the private 
interest but also on the nature of the public interest involved in a given situa- 
tion.2® There has perhaps been a tendency to regard rights in rem as deserv- 
ing more respect than rights in personam, proprietary rights more than 
personal rights, substantive more than procedural rights.2° The Upper 


chard, Diplomatic Protection of Citizens Abroad, New York, 1922, p. 336 ff.; C. Eagleton, 
The Responsibility of States in International Law, New York, 1928, p. 110 ff.; Draft Code on 
Responsibility of States for Damage done in their Territory to the Person or Property of 
Foreigners, this JouRNAL, Spl. Supp., Vol. 23 (1929), pp. 161, 173 ff., 186. 

8 Ibid., p. 8 ff. ‘The modern usage of nations which has become law would be violated; 
that sense of justice and of right which is acknowledged and felt by the whole civilized world 
would be outraged if property should be generally confiscated and private rights annulled. 
The people change their allegiance; their relation to their ancient sovereign is dissolved; but 
their relation to each other, and their rights of property remain undisturbed.” (Marshall, 
C. J., U. S. v. Percheman, 7 Pet. 51, 1833.) ‘Even those who contest the existence in inter- 
national law of a general principle of state succession do not go so far as to maintain that 
private rights including those acquired from the state as the owner of the property are invalid 
as against a successor in sovereignty.” (Case of German Settlers in Poland, P.C.I.J., Ser. 
B, No. 6, 1928, p. 36; 1 Hudson, World Court Reports, 227.) 

2° It has been contended in Mexico, Rumania and other countries that the very grave 
political consequences to be anticipated if agrarian reform were delayed would justify 
extensive expropriations with only nominal compensation. Jnfra, note 39; this JouRNAL, 
Spl. Supp., Vol. 23 (1929), p. 161. American jurisprudence, interpreting the 5th and 14th 
amendments of the Federal Constitution, seems to sanction state and federal legislation 
impairing property rights without compensation when the public need is so great as to permit 
an exercise of ‘‘the police power’, but when the public need is less impelling, although 
property may be taken under the right of ‘eminent domain’’, fair compensation must be 
paid. (W. W. Willoughby, Constitutional Law of the United States, 2nd ed., New York, 
1930, Secs. 817, 822, 823, 849; C. K. Burdick, The Law of the American Constitution, 
New York, 1922, Sec. 267.) It has been generally recognized that a succeeding state is not 
bound to respect in annexed territory private rights of a type denounced by its fundamental 
law, especially if that attitude is common to the fundamental law of many civilized states, 
as in the case of slavery and peonage. 

80 For discussion of these distinctions, see J. W. Salmond, Jurisprudence. Titles to 
tangible property are usually given a higher degree of protection than claims to concessions 
or contracts. Unliquidated claims for damages for torts or breaches of contract have been 
held not to be good against the successor state, though such claims between individuals ought 
to continue enforceable, i.e., the general body of private law in the transferred area ought 
not to be changed. (Oppenheim, op. cit., pp. 169, 464.) The interest of a person in retain- 
ing a power or capacity, accorded him by existing law, to acquire rights in the future is not 
itself a vested right, but his interest in retaining procedural powers for protecting his present 
rights is so closely related to those rights that its impairment may, in fact, impair a vested 
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Silesian convention, however, protects procedural, concessionary and profes- 
sional rights as well as property rights. The degree of concreteness with 
which a system of law has defined the scope of a private interest, the mode by 
which it may be acquired, the acts or abstentions which it imposes on others, 
and the remedies available to the person entitled has perhaps been the most 
important influence in determining whether the interest when claimed by a 
person must be regarded as a vested right. The Upper Silesian convention 
makes it clear that rights to come in this category must have been acquired 
by a person according to law, must have a definite spatial reference to the 
territory in question, and must have a definite temporal reference to the time 
before its transfer.*” 

It is clear that Germany should continue to give full protection to vested 
rights in Upper Silesia. This is at present assured through the fact that the 
convention has been enacted by German legislation.** If, however, this legis- 
lation should be changed, or if the German judicial and administrative au- 
thorities should cease to give the protection anticipated, is any international 
procedure available? The competence to undertake new business of the 
mixed commission, the arbitral tribunal and the commissions of conciliation, 
and also the special appeal to the League Council provided in the Upper 
Silesian treaty, came to an end on July 15, 1937.%4 

Germany and Poland, however, continue to be under international obliga- 
tions to observe vested rights within the area. To whom do they owe these 
obligations? The international obligation is clearly not owed to the inhabit- 
ants of the area, although they are its beneficiaries, since an international 


right. All systems of law, however, permit considerable modification of procedures and 
remedies. See Willoughby, op. cit., Secs. 774, 782. 

*! Kaeckenbeeck writes: ‘“The words ‘vested’ or ‘acquired,’ ‘acquis,’ ‘erworben,’ ‘quaesitum’ 
cannot be dispensed with whenever the time or place of acquisition, 7.e., of the coming into 
concrete existence of the right is to be determined or alluded to.’”’ (Op. cit., p. 2.) French 
law defines a vested right (droit acquts) in internal law as “‘a right which the judge can not 
infringe in applying a new law,” and in private international law as ‘“‘a right which can pro- 
duce its effect anywhere under reserve of public order.’”’ This condition is often said to 
attach to every “subjective right” defined as ‘‘a prerogative belonging to a person and 
permitting him to demand of another either some act or some abstention (droit personnel) 
or respect for a situation in which he profits (droit reel). These “subjective rights’ are dis- 
tinguished from “‘objective rights” which include the “totality of rules assured by sanction 
regulating the relation of men living in society.” (Henri Capitant, ed., Vocabulaire Juri- 
dique, Paris, 1936.) This general conception of ‘‘vested rights” is less precisely developed 
in common law. W. J. Byrne (A Dictionary of English Law, London, 1923), after giving 
several specific uses of the term “‘vested’’, writes: ‘‘Vested is also applied in a semi-popular 
sense to rights, interests and expectancies with which it is considered the legislature ought 
not to interfere without giving compensation.’’ Because of the judicial control of legisla- 
tion in the United States, the term is more commonly used in American jurisprudence in 
connection with the “‘due process of law” clauses in the 5th and 14th amendments to the 
Federal Constitution. % Art. 4, Sec. 1, of convention, supra, note 24. 

% Deutsches Reichsgesetzblatt, 1922, II, p. 237, Nos. 10, 27; 1928, II, Nos. 25, 42; Stone, 
op. cit., p. 28. 4 Art. 606, pars. 1, 2, 3, Arts. 147, 149, and supra, note 12. 
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obligation can only be owed to a state. It is clear that Germany and Poland 
respectively owe the observance of these obligations to each other. Thus 
Poland might protest and resort to other procedures recognized by treaty or 
international law if Germany failed to respect the vested rights of anyone 
in the German half of the Upper Silesian area.*® 

Do Germany and Poland owe these obligations to any other state? The 
treaty was made, not as a result of free negotiation between Germany and 
Poland, but in pursuance of an award made by the Principal Allied and Asso- 
ciated Powers in carrying out a provision of the Treaty of Versailles to which 
Germany and Poland were parties.** From this it might be argued that the 
Principal Allied Powers, or perhaps all of the parties of the Treaty of Ver- 
sailles, have a legal interest in the observance of the Upper Silesian treaty. 
This interpretation may seem to get some support from the express provision 
of the award to the following effect: 


The provisions of the agreement to be concluded between the German 
and Polish Governments, in order to put into force the above mentioned 
principle, constitute obligations of international concern for Germany 
and Poland, and shall be placed under the guarantee of the League of 
Nations in the same way as the provisions of the Treaty of the 28th June 
1919. 


35 On the assumption that any party to a treaty has a legal interest in the execution of all 
provisions of the treaty, even of stipulations for the benefit of individuals who are not its 
nationals. This proposition is not universally accepted. There has been doubt whether 
the obligatory jurisdiction clause of the mandates extends the competence of the Permanent 
Court of International Justice to an action by a member of the League with no direct interest 
of its own or its national, merely to compel the mandatory faithfully to interpret and apply 
the mandate. See A. D. McNair, ‘“Mandates,” Cambridge Law Journal, London, 1928, 
p. 11, note 8; N. Feinberg, La juridiction de la cour permanente de justice internationale dans 
le systéme des mandats, Paris, 1930, p. 202 ff.; Some Problems of the Palestine Mandate, 
Telaviv, 1936, p. 99; Q. Wright, Mandates under the League of Nations, Chicago, 1930, pp. 
158, 475. There is, on the other hand, no doubt but that the obligatory jurisdiction clauses 
in the minority treaties and in Art. 72 of the Upper Silesian convention extend the compe- 
tence of the court to cases brought by a member of the League Council with no direct inter- 
est, though this may arise from the special wording of these clauses. See N. Feinberg, 
La juridiction de la cour permanente de justice dans le systeme de la protection internationale des 
minorités, Paris, 1931, p. 57 ff.; A. P. Fachiri, The Permanent Court of International Justice, 
London, 1925, p. 54; Case of Rights of Minorities in Upper Silesia (P.C.I.J., Ser. A, No. 15; 
2 Hudson, World Court Reports, 303), especially dissenting opinion of Judge Huber. The 
intention of the Upper Silesian convention to recognize an interest of both parties in the 
maintenance of the conventional régime for all inhabitants of the area (not merely an interest 
in the application of that régime to their own nationals in the area) seems clear from the 
League Council’s recommendation which led up to the convention, that these provisions 
were “necessary in order to ensure the continuance of the economic and social existence of 
Upper Silesia.” Supra, note 17. 

% This is clearly true in regard to the boundary (Art. 87 of Treaty of Versailles). The 
competence of the Principal Allied and Associated Powers to extend the award to other sub- 
jects is not so clearly established by the Treaty of Versailles. It is difficult to see how the 
final paragraph of Art. 92 (referred to in the award, Art. 2, “Further agreements will regulate 
all questions arising out of the cession of the above territory which are not regulated by the 


THE END OF A PERIOD OF TRANSITION 613 


It appears, however, from the context that the words “above mentioned prin- 
ciples” refer, not to the entire award, but only to the minority provisions 
which are dealt with immediately before the phrase quoted and which alone 
were actually placed under the guarantee of the League of Nations by resolu- 
tion of the Council.37 Thus it does not seem possible to draw from these pro- 
visions an intention to make the Upper Silesian convention an “international 
settlement of general interest” such as the neutralization of Switzerland or the 
Danzig settlement.3® It seems doubtful whether states other than Germany 
and Poland are competent to initiate formal international proceedings on the 
basis of the convention alone. 

If a national of any other state were deprived of vested rights in Upper 
Silesia, that state could of course protest, but not on the basis of the Upper 
Silesian treaty, only on the basis of the general principles of international law 
concerning the protection of nationals abroad.®® 

Doubtless now that the temporary régime is ended, new negotiations will 
take place between Poland and Germany. It is to be hoped that the moral if 
not legal interest of other Powers arising from their part in establishing this 
régime *° will assure that vested rights will continue to be protected in the 
area according to the high standard established by the treaty. 


present treaty’’) could give the Principal Allied Powers authority to make an award specify- 
ing the terms of such agreements. 

37 This provision of the award was quoted in the Upper Silesian convention only in the 
minorities section (Part III, preamble, par.3). The League Council formally undertook the 
guarantee in resolutions of May 16 and July 20, 1922, L.N.O.J., 1922, pp. 542, 806; Stone, 
op. cit., pp. 7, 8. 

88 The special character of treaty provisions of “superior and permanent interest’’, of 
“general concern”, “establishing public law’, or “international settlements”, is discussed by 
H. J. Tobin (The Termination of Multipartite Treaties, New York, 1933, pp. 52 ff., 137 ff., 
195 ff., 211 ff., 253 ff.), and R. F. Roxburgh (International Conventions and Third States, 
London, 1917, p. 56 ff.). That the Upper Silesian convention does not have this character 
is suggested further by the provision of the award authorizing the two parties ‘“‘by common 
agreement to modify or annul any of the provisions of the temporary régime’”’ (Art. 2, J). 
Roxburgh (op. cit., p. 62) points out that the parties cannot modify the stipulations of a 
treaty under which third parties have rights. This competence to modify the treaty does 
not, however, apply explicitly to permanent provisions such as those relating to vested rights, 
perhaps because they are in the main declaratory of general international law. It also 
appears that the parties could not modify the minority provisions, even though they were in 
the temporary régime, without consent of the League Council which had guaranteed these 
provisions. Stone, op. cit., p. 8. 

* For extent to which general international law protects vested rights of aliens, see supra, 
note 27. A. P. Fachiri and Sir John Fischer Williams conducted a debate with a wealth of 
learning and citation on this subject in the British Year Book of International Law, 1925, 
p. 158 ff.; 1928, p. 1 ff.; 1929, p. 32 ff. 

© Supra, notes 8, 9, 10. 


THE ITALIAN-ETHIOPIAN DISPUTE AND THE LEAGUE 
OF NATIONS 


By Joun H. SPENCER 
Former Adviser to the Ethiopian Ministry of Foreign Affairs 


It is apparent that an examination of the development of the Italo- 
Ethiopian dispute before the League of Nations which does not consciously 
take into consideration the political motives from which the conflict 
arose and by which its course was dictated must remain largely incomplete 
and to that extent misleading. In the present instance, however, the exclusion 
of such considerations is not only dictated by the necessity of com- 
pressing within reasonable limits an account which might otherwise unduly 
tax the patience of the reader, but is also suggested by the belief that an 
inquiry into the operation of the League before and during the crisis of that 
conflict might in and of itself prove desirable.? 

Inasmuch as the course of the dispute as it developed before the League was 
necessarily dependent on the evolution of the military situation, it may be 
pertinent to dispose summarily of this aspect of the question at the outset. 
Briefly, the evolution of the military situation in Ethiopia may be said to fall 
into four periods. From the Wal Wal incident on December 5, 1934, until 
the outbreak of hostilities ten months later (October 3, 1935), was a period of 
military preparation during which took place the so-called Wal Wal arbitra- 
tion and various attempts at conciliation both within and without the League. 
From October 3 to November 8, the date of the capture of Makalé, ensued a 
period of rapid Italian advance on the northern front. From November 8, 
1935, until February 12, 1936, when the Italians were first able to advance 
south of Makalé, was a period of stagnation and occasional reverses for the 
Italian forces.2, The fourth period dates from the Italian victory at Amba 


1 It is the desire of the writer to present so far as is possible in respect of the Italo-Ethiopian 
dispute an objective analysis of the procedure before the League of Nations. One unavoid- 
able consideration will, however, appear to give to this analysis precisely that partisanship 
which it has been hoped to avoid. Considerable emphasis will be placed on the point of 
view defended by Ethiopia for the simple reason that the participation of the other party 
to the dispute in the procedure before the League of Nations was reduced to a strict mini- 
mum, the representative of that party in the majority of situations either denying the com- 
petence of League or of allied organs, or absenting himself from the discussions which took 
place before such organs. 

2 Nov. 12, 1935, Ethiopian victory of Enderta; Dec. 19, Italian withdrawal along the 
Taccazé; Dec. 30, Mussolini declares ‘‘Every war, especially a colonial war, has its indis- 
pensable pauses”’; Jan. 20 to Feb. 1, 1936, battle in the Tembien (Abbi Addi), which resulted 
in an Ethiopian victory. The one Italian advance during this period took place at the end 
of January, 1936, on the southern front from Dolo northward about 200 kilometers to 
Wardera. 
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Aradam on February 17. From that date until the first of March, 1936, took 
place a series of rapid Italian advances followed by a slower advance during 
the month of March. The final period culminated with the surprisingly 
rapid advance during the month of April and the fall of Addis Ababa on 
May 5, 1936. 

On the other hand, the evolution of the question before the League of Na- 
tions falls into six general periods. The first runs from the clash at Wal Wal 
to the session of the Council of the League of Nations in September, 1935, 
at which time procedure was instituted for determining, on October 7, the 
fact of aggression against one of the member states of the League. The 
second period extends to the decision in principle on November 6 in favor 
of an embargo on petroleum contained in proposal IV-A of the Com- 
mittee of Eighteen established by the Committee of Codrdination for the 
application of Article 16 of the Covenant. The third period extends from 
November 6 to December 19, 1935, at which time the Council, by a resolution 
of that date, took notice of the failure of the Hoare-Laval proposals and 
authorized the Committee of Thirteen to pursue its mission of conciliation. 
The fourth period, one of stagnation in regard to efforts at conciliation and at 
application of the sanctions decided upon in principle by the Committee of 
Eighteen, extends to February 12, 1936, at which time was delivered the re- 
port of the Subcommittee of Experts established to consider the possibility of 
anembargo on petroleum. The fifth period, commencing on that date, termi- 
nates with the adoption on April 20 by the Council of the report of the Com- 
mittee of Thirteen setting forth the failure of its proposals for conciliation 
and an immediate cessation of hostilities. The sixth and final period runs 
from April 20 to the recommendations of the Assembly of the League on July 
4, 1936, disposing of the Ethiopian question which had thus been before the 
League for a period of nineteen months. 

It will be noted that, apart from the obvious coincidence of the first period 
of military evolution and the first period of the procedure before the League 
of Nations, the second, third and fourth periods of development of the dispute 
before the League running from October 7, 1935, to February 12, 1936, coin- 
cide almost exactly with the second and third periods indicated in respect to the 
development of the military situation (October 3 to February 12). 


From the Wal Wal Incident to the Findings of October 7, 1935 


On December 9, 1934, shortly after the clash at Wal Wal, the Ethiopian 
Government in the course of direct negotiations with the Italian Government 
proposed application of Article 5 of the Italo-Ethiopian Treaty of Concilia- 
tion and Arbitration of August 2,1928. The Italian Government replied in a 
note of December 14, declining to accede to the request for an arbitral decision 
in respect of the Wal Wal and related incidents. On that same day,® the 
Ethiopian Government addressed to the Secretary General of the League of 


3 League of Nations Official Journal, 1935, p. 274. 
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Nations a telegram which, for the first time, brought the dispute to the 
cognizance of the League of Nations. In that telegram the Ethiopian Gov- 
ernment confined its action to drawing the Council’s attention to the gravity 
of the situation without requesting that the dispute be placed on the agenda 
of the Council. The Ethiopian Government reserved, nevertheless, the right 
so to place the dispute upon the agenda of the Council should occasion arise. 

Accordingly, on January 3, 1935, the Ethiopian Government requested 
“in application of Article 11 of the Covenant that every measure effectually 
to safeguard peace be taken.” That an appeal on the basis of paragraph two 
of that article was intended is clear from the fact that in submitting to the 
League of Nations on January 15, 1935, a memorandum concerning the inci- 
dents at Wal Wal between November 23 and December 5, 1934, that Govern- 
ment, in a covering note, requested that the question arising out of the clash 
at Wal Wal and later incidents “be brought to the Council’s attention in 
accordance with the provisions of Article II, paragraph 2, of the Covenant, in 
order that it may be placed on the Council’s agenda during its present ses- 
sion.”> This request was complied with on January 17, 1935, by a decision 
of the Council on that date. 

Two days later, however, by letters addressed from the Italian and Ethio- 
pian delegations respectively, to the Secretary General of the League of 
Nations, the two states parties to the dispute formally stated their desire to 
apply the procedure provided for by Article 5 of the above-mentioned Treaty 
of 1928 in place of the mediation under Article 11 of the Covenant. The 
Italian delegation, in its letter of January 19, stated that discussion of the 
dispute before the Council might prejudice the outcome of the direct negotia- 
tions being pursued by the parties to the dispute. The Italian delegation 
further pointed out that: 


The settlement of the incident might be advantageously pursued in 
accordance with Article 5 of the Treaty of 1928 between Italy and Abys- 
sinia, it being understood that, in the interval, all expedient measures will 
be taken and all useful instructions will be confirmed or given for the 
avoidance of fresh incidents.® 


The Ethiopian Government for its part agreed to postponement of the 
discussion to the next session of the Council, in view of the common desire 
for conciliation and the desire on the part of the Italian Government to avoid 
fresh incidents.* In view of the conformity of positions adopted by the two 
Governments in question, the Council on January 19 adopted a resolution 
postponing discussion of the Ethiopian request to the next session.® 

During the two months which followed the decision of the Council but little 
progress was made in the negotiations for a settlement of the dispute by the 
arbitral procedure provided for by the Treaty of 1928. It was the contention 


4 League of Nations Official Journal, 1935, p. 252. 
5 Ibid. 6 Jbid., p. 162. 7 Tbid., p. 163. 8 Ibid. 
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of Ethiopia that the Italian Government in demanding payment of indemnity 
before any examination of the dispute, had prevented a successful outcome 
of any negotiations based upon that treaty; that the Italian Government had 
furthermore declined the offer of mediation by a third Power and, finally, 
that in violation of the Treaty of 1928 and of the understanding arrived at on 
January 19, 1935, Italy had mobilized and sent to East Africa troops and war 
material. For these motives the Ethiopian Government, on March 17, re- 
quested that the dispute in its entirety be brought before the Council on the 
basis of Article 15 of the Covenant.® 

In its reply of March 22 the Italian Government stated that the dispatch 
of troops to East Africa was a legitimate measure of self-defense and that it, 
the Italian Government, was ready at all times to pursue the procedure of 
Article 5 of the Treaty of 1928. Consequently, if the phase of direct negotia- 
tions should terminate without success, that Government was disposed to 
proceed to the constitution of the commission provided for by Article 5 of the 
treaty in question. In the light of these considerations it was the view of 
the Italian Government that Article 15 of the Covenant was inapplicable by 
reason of the procedure provided for by the said treaty. 

It will thus be noted that whereas the Ethiopian appeal to the Council of 
January 15, 1935, on the basis of Article 11 of the Covenant was made 
in respect of the situation arising out of the Wal Wal and related 
incidents, on March 17, Article 15 was invoked by that Government in order 
to bring the dispute in its general aspects before the Council. Consequently 
a legitimate doubt may subsist as to the validity of the Italian objection to 
the application of Article 15 to the dispute in its general aspects, that is to 
say, with regard to the threatening military situation in East Africa. Such 
an objection might clearly have applied to the earlier request of the Ethiopian 
Government for an examination of the Wal Wal and related incidents on the 
basis of Article 11 but such could, with difficulty, be the case with respect to 
the appeal on the basis of Article 15 on March 17.12 

In its reply of March 29, 1935, to the Italian note of March 22, the Ethiopian 
Government stated that it was ready to apply the procedure of arbitration 
provided for by Article 5 of the Treaty of 1928, provided that, if within thirty 
days no arbitrators were designated, the Council would then appoint such 
arbitrators, determine the procedure, define the questions in dispute, partic- 
ularly the question of the Italian-Ethiopian frontier, and instruct the arbi- 
trators to pronounce penalties which might be requisite by reason of the acts 
of either of the parties to the dispute. A further condition for acceptance 
of the Italian proposal that the procedure provided for by the Treaty of 1928 


® Notes of the Ethiopian Government of March 16 and 17. League of Nations Official 
Journal, 1935, pp. 571-572. 10 Tbid., p. 573. 

1 Cf. von Nostitz-Wallwitz, ‘‘ Die Entwicklung des Abessinienkonfliktes bis zum Beginn der 
Sanktionen,”’ Zeitschrift fiir auslindisches dffentliches Recht und Vélkerrecht (1936), Vol. 6, 
No. 3, p. 523. 
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take precedence over the conciliation procedure provided for by Article 15 
of the Covenant, was that during the whole period of negotiation and arbitra- 
tion no military preparations were to take place.’* In its reply of April 10 
to the Ethiopian note of March 29, the Italian Government stated that the 
stage of ordinary diplomatic negotiations referred to in Article 5 of the Treaty 
of 1928 had not yet been exhausted, and that even if this were the case, there 
remained still the further procedure (conciliation and arbitration) provided 
for by that article.1* 
It is to be noted that in respect of Article 5 of the Treaty of 1928 there was 
a clear difference of interpretation on the part of the Italian and Ethiopian 
Governments. 
Article 5 of that treaty reads in part as follows: 
The two Governments undertake to submit to a procedure of con- 
ciliation or of arbitration the questions which may arise between them, 
and which they may not be able to decide by the normal process of di- 
plomacy, without having recourse to force of arms.4* (Italics added.) 
The Italian Government maintained that there were three successive phases 
of procedure provided for by the Treaty of 1928,15 and that the procedure of 
direct negotiations must take priority over that of arbitration. The conten- 
tion of the Ethiopian Government, on the other hand, was that, after failure 
of direct negotiations, in view of the presence of the disjunctive “or,” the 
parties to the dispute might invoke either conciliation or arbitration, and 
that, conciliation being manifestly futile, it was thereupon in keeping with 
the spirit and letter of the treaty that the parties proceed immediately to 
the constitution of an arbitral tribunal.*® 
On April 3 the Ethiopian Government requested that the Council examine 
at its next session, the extraordinary session of April, the situation resulting 
from the continued military preparations along the Ethiopian frontier. How- 
ever, on April 15, 1935, the Council declined to inscribe the question on its 
agenda for the extraordinary session of April in view of the declarations of 
the two parties as to their pacific intentions. It was consequently decided to 
leave the question for consideration at the ordinary session in May.17 


12 League of Nations Official Journal, 1935, p. 576. 8 Ibid., pp. 577-578. 

14129 British and Foreign State Papers, p. 2. ‘‘I due Governi si impegnano a sottoporre 
ad una procedura di conciliazione o di arbitrato le questioni che sorgeranno tra di loro e che 
non abbiano potuto essere risolte con 1 normali mezzt diplomatici, senza aver ricorso alla forza 
dellearmt. Trai due Governi di comune accordo saranno scambiate note circa il modo di scegliere 
gli arbitri.” 124 Martens, Recueil (3e Série), Vol. 28, p. 341. 

6 Cf. statement by Aloisi, Council, May 25, League of Nations Official Journal, 1935, p. 641. 

6 In point of fact, the Commission established in accordance with Article 5 operated as a 
Commission of Arbitration rather than as a Commission of Conciliation. ‘‘De la concilia- 
tion,” stated one of the arbitrators, ‘‘nous retiendrons seulement qu’accordant a I’ arbitrage, 
avec la souplesse la plus grande, les facilités les plus larges, il sera conduit a sa fin de justice 
dans Vesprit de paix le plus amical.” Cited in La Pradelle, Le Conflit Italo-Ethiopien 
(Editions Internationales, Paris, 1936), p. 171. 

17 League of Nations Official Journal, 1935, pp. 546-550. 
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Subsequent to the decision of the Council on April 15, the Ethiopian Gov- 
ernment by communications addressed to the Secretary General of the League 
on May 11, 20 and 22, stated that the Italian Government had refused to 
reply to the proposal that May 10 be fixed as the date for the simultaneous 
designation of arbitrators and had refused to submit to arbitration the inter- 
pretation of the boundary treaty of May 16, 1908, between the two parties in 
relation to the sovereignty over Wal Wal. The Ethiopian Government re- 
quested that the Council “should decide that unless Italy agrees that the 
arbitrators should interpret the Treaty of May 16th, 1908, and pronounce on 
all the incidents which have occurred since November 23rd last in the vicin- 
ity of the Somali-Ethiopian frontier, it will take up the dispute itself 
and make a full enquiry and examination on the basis of Article 15 of the 
Covenant.” 18 

On May 25, 1935, the Council adopted two resolutions of importance for 
the procedure which preceded the September sessions of the Council and the 
Assembly. According to the first resolution it was stated that inasmuch as 
direct negotiations within the meaning of Article 5 of the Treaty of 1928 had 
been exhausted, and inasmuch as the two Governments had agreed to fix 
August 25 as the date on which the procedure of conciliation and arbitration 
should be concluded, the Secretary General of the League of Nations should 
inform the members of the Council of the progress in the development of the 
arbitration. The second resolution provided that the Council, leaving full 
liberty to the parties to settle the dispute in conformity with Article 5 of the 
Treaty of 1928, would meet if, in default of an agreement between the four 
arbitrators for the settlement of the dispute, an understanding should not 
have been reached by July 25 between the arbitrators as to the selection of a 
fifth arbitrator, and that the Council would meet in order to examine the 
situation if no settlement of the dispute by conciliation or arbitration should 
have been reached on August 25. 

In respect of these resolutions the representative of Ethiopia specifically 
asked the Italian representative to indicate his agreement to the propositions 
that the jurisdiction of the arbitrators should extend to the interpretation of 
treaties and agreements concerning the frontier; that the Italian Government 
should abstain from sending additional troops, munitions or specialists to 
East Africa, and that the Council in leaving to the two parties full liberty to 
settle their dispute in accordance with Article 5 of the Treaty would not 
thereby be divesting itself of interest in and surveillance of the development 
of the procedure before the Council. 

In reply to the questions of the Ethiopian representative, Baron Aloisi 
stated “That the Italian Government does not in any way intend to limit the 
mission entrusted to the arbitrators under the terms of the Treaty of 1928, but 
it cannot in any circumstances agree to their extending their survey to frontier 
questions.” 


18 League of Nations Official Journal, 1935, pp. 720-723. 19 Ibid., pp. 639-642. 
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During the months of June,?° July, and August, 1935, various negotiations 
took place between the Powers signatory to the tripartite agreement of 
December 13, 1906, concerning Ethiopia, with a view to a solution of the 
Ethiopian dispute. Various exchanges of territory were envisaged in the 
course of these negotiations.”! 

It it not the intention of the writer to set forth the various circumstances 
which led on July 9 to the failure of the four arbitrators to reach an agree- 
ment upon the fundamental question as to the competence of the tribunal 
with regard to the determination of the sovereignty over Wal Wal.?? Suffice 
it to say that on the same date the agent of the Ethiopian Government before 
the Italo-Ethiopian Arbitration Commission, in transmitting to the Secretary 
General copies of the three separate awards pronounced on that date, re- 
quested the Secretary General to draw the attention of the members of the 
Council to the extreme urgency of intervention by the Council. 

On August 3 the Council adopted two resolutions, the first of which pro- 
vided “that the Commission has not to take into account the circumstance 
that Walwal is under the sovereignty of one or other of the two parties, but 
must concern itself solely with the other elements in the dispute relating to 
the Walwal incident.” According to the second resolution the Council de- 
cided to meet in any event on September 4 in order “to undertake the general 
examination, in its various aspects, of the relations between Italy and 
Ethiopia.” (Italics added.) 

These resolutions call forth two observations. In the first place, it might 
be queried whether the Council had not somewhat exceeded its réle by defining 
the competence of the Commission, a question which might properly have 
been decided by the Commission itself by interpretation of the compromis.?* 
In the second place, it is important to note that by the second resolution of 
August 3 the Council had finally decided to take cognizance of the dispute in 
its general aspects as distinguished from the problems arising out of the Wal 
Wal and related incidents which had, to a large extent, occupied the attention 
of the Council until that time. However, it is also to be noted that Articles 
11 and 15 of the Covenant had been invoked in the months of January 
and March, 1935, by the Ethiopian Government, and that in respect of the 
question as to which of those two articles should form the basis of the exami- 
nation to be undertaken by the Council on September 4, no indication was 
afforded by the text of the resolution in question. 

Finally, on September 3, 1935, after the designation of a fifth arbitrator, 
the Commission of Arbitration rendered its final award,?5 according to which 


20 To be noted is the Ethiopian proposal of June 19 for the dispatch of neutral observers 
to examine into Italian military activities along Ethiopian frontiers. League of Nations 
Official Journal, 1935, pp. 972-973. 
21 Cf. Le Temps, July 3, 1935; ibid., July 19. 2 Cf. La Pradelle, op. cit., pp. 167-610. 
%3 League of Nations Official Journal, 1935, pp. 967-968. 
%4 Cf. La Pradelle, op. cit., pp. 438-443. 
% Printed in this JouRNAL, Vol. 29 (1935), p. 690. 
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neither the Italian nor the Ethiopian Governments could be held responsible 
for the incident at Wal Wal on December 5, 1934; nor was any international 
liability to be incurred for the incidents subsequent thereto. The following 
day, September 4, in conformity with the second resolution of the Council on 
August 3, that body met to consider in general the dispute between Italy and 
Ethiopia. On that day the representative of Great Britain reported, as he 
had promised at the August session of the Council, upon the results of the 
tripartite negotiations pursued at Paris from August 16 to August 18. The 
proposals made at that time by France and Great Britain concerning wide- 
sweeping reforms to be undertaken in Ethiopia with the collaboration of 
Great Britain, France and Italy, the granting of special rights to Italy without 
prejudice to recognized rights of France and Great Britain, and territorial 
adjustments between Italy and Ethiopia, were rejected by the Italian 
Government.?® 

On the same day the Italian Government submitted to the League of Na- 
tions an extensive memorandum setting forth the various general and specific 
grievances held by Italy against Ethiopia.2” It is to be noted that the Italian 
Government thus on September 4, after the arbitral award of the preceding 
day, finally delivered to the League what might be considered as its reply to 
the Ethiopian memorandum of January 15. 

Two days later the Council adopted the proposal of its president to establish 
a subcommittee of five “to make a general examination of the Italo-Ethiopian 
relations and to seek for a pacific settlement.” ?8 It is to be noted that no 
reference was made to Article 15 of the Covenant as a basis for the efforts of 
conciliation to be pursued by that committee. Representatives of the United 
Kingdom, France, Poland, Spain and Turkey were appointed as members of 
the committee. 

The Assembly of the League of Nations convened three days later on 
September 9. No action was taken at that time by that organ of the League 
inasmuch as the Ethiopian dispute had not been placed upon its agenda. On 
September 11 the delegate of Ethiopia formally requested before the As- 
sembly “the immediate despatch of an international commission of enquiry 
to ascertain the truth of the complaints brought against her.”*° That 
representative also stated any suggestion from the League calculated to 
raise the economic, financial or political level of Ethiopia would be favorably 
received by that state.2° These statements were to form in a large measure 
the justification for the proposals of the Committee of Five.* 

The mission of the Committee of Five was confined exclusively to that of 
conciliation between the parties to the dispute. It will be recalled in this 
respect that the decision of the Council on September 6 establishing that 

*6 League of Nations Official Journal, 1935, pp. 1133-1134. 

*7 Tbid., p. 1855 et seg. Cf. also p. 1135. 28 Tbid., p. 1145. 

29 League of Nations Official Journal, 1935, Spl. Supp., No. 138, p. 51. Cf. also, supra, 


p. 620, note 20, the request made by the Ethiopian Government on June 19. 
8° Tbid., pp. 49-50. 31 League of Nations Official Journal, 1935, p. 1622. 
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Committee provided merely for “a general examination of Italo-Ethiopian 
relations” for the purpose of a pacific settlement. In view of this fact the 
Committee, although it examined the memorandum of the Italian Government 
of September 4 containing the complaints which that Government preferred 
against the Ethiopian Government, confined its action to noting the accusa- 
tions brought by the Italian Government against Ethiopia as well as the ob- 
servations in regard to them on the part of the Ethiopian delegation. The 
Committee “expressed no opinion on the documents furnished by the two 
Parties.” 82 The proposals ** communicated by the Committee of Five to the 
Ethiopian and Italian representatives on September 18 provided, briefly, for 
reorganization of the public services in Ethiopia such as police, public works, 
communications, health, education, budget, and financial administrations, 
the judiciary, et cetera, and, on the other hand, for certain territorial ex- 
changes between Italy and Ethiopia in the region of the Somaliland Coast. 
Furthermore, according to this plan, the United Kingdom and France would 
consent to recognizing a special Italian interest in the economic development 
of Ethiopia.** 

On September 21 there was published on behalf of the Italian Cabinet a 
communiqué stating that the Council of Ministers “had decided to consider 
these proposals as unacceptable, inasmuch as they did not offer a minimum 
basis sufficient for conclusive realisations which would finally and effectively 
take into account the rights and vital interests of Italy.” ** On the following 
day a formal note of rejection was communicated to the League by the Italian 
delegate. On September 23 the Ethiopian Government announced its ac- 
ceptance of the proposals of the Committee of Five, stating that it was 
“willing to open negotiations immediately on the basis of those suggestions 
and communications.” 3¢ 

The Report of the Committee of Five was formally presented on Septem- 
ber 26 to the Council of the League of Nations. In view of the rejection of 
the proposals, the Council did not proceed to the adoption of that Report, the 
president merely stating that although the efforts of that Committee to find a 
pacific solution of the dispute had not proved successful, “it would be wiser 
not to announce that the mission of the Committee of Five is at an end.” 37 


82 League of Nations Official Journal, 1935, pp. 1620-1621. 

% According to the Committee, its proposals were based upon the obligation to respect the 
independence, territorial integrity, and security of all states members of the League and on 
the necessity of assuring good relations between such members. Jbid., p. 1621. 

% Tbid., pp. 1621-1624. 

% Le Temps, Sept. 22, 1935. 

6 League of Nations Official Journal, 1935, p. 1626. 

37 Cf. speech by Secretary of State for Foreign Affairs Eden before the House of Commons 
on Feb. 24, 1936, in respect of the Report of the Committee of Five: “ . . . in the view of 
His Majesty’s Government that Report still represents the basis upon which any further 
attempts at conciliation should be made . . . I am sure that there would be no hesitation 
among their [Italy’s and Ethiopia’s] fellow members in agreeing that the machinery of the 
Committee of Five is still available.” 309 Parl. Deb., pp. 81-82. 
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“T would remind you”, stated the president, “that conciliation is always pos- 
sible until the Council’s report, under paragraph four of Article 15 of the 
Covenant, is definitely adopted.” 5 

The Council accordingly, on the same day, decided to draft its report 
under paragraph 4 of Article 15 and to that end instituted a committee (Com- 
mittee of Thirteen) consisting of the representatives of all the members of 
the Council, with the exception of the parties to the dispute.*® 

In the meantime, by a telegram of September 25 the Emperor of Ethiopia 
announced to the League the withdrawal of Ethiopian troops for thirty kilo- 
meters from the frontier. By a second telegram of September 28, notification 
was given to the League that the Ethiopian Government contemplated a gen- 
eral mobilization beyond the thirty-kilometer zone. On October 2 the Em- 
peror of Ethiopia announced to the League that Italian troops had violated 
the frontier south of Mount Moussa Ali in the Province of Aussa between 
that mountain and the frontier of Ethiopia and French Somaliland. In the 
same telegram there was formulated the proposal for the dispatch of observers 
to report on the violation of Ethiopian territory.*° 

On October 5, 1935, the Committee of Thirteen delivered its Report to the 
Council. That report recalled the procedure which had been followed before 
the League in respect of the Italo-Ethiopian dispute, referred to the various 
attempts which had been made toward the settlement of the dispute as well as 
to the military movements on the frontier which had taken place at the begin- 
ning of October, mentioned the legal situation resulting from the treaties to 
which Italy and Ethiopia, as well as other countries were parties, and, after 
referring to the respective merits of the attitude of Italy and Ethiopia toward 
the efforts on the part of the League of Nations to obtain a pacific solution for 
the dispute, stated that “the only recommendation which it [the Council] 
makes is that any violation of the Covenant should immediately be brought 
to an end.” #4 

On the same day as the submission of the draft report presented by the 
Committee of Thirteen, the Council proceeded to set up a Committee of Six, 
consisting of representatives of the United Kingdom, Chile, Denmark, France, 
Portugal and Rumania, to study the Report of the Committee of Thirteen 
in the light of recent developments. The report of that Committee, delivered 
to the Council on October 7, after setting forth the various movements of 
troops along the frontiers of Ethiopia, as well as a proclamation on the part 
of the High Italian Commissioner in East Africa on October 3, and after re- 
ferring to the stipulations of Articles 12, 13 and 15 of the Covenant, stated 
that the Committee had come to the conclusion that the Italian Government 


8 League of Nations Official Journal, 1935, p. 1201. 

39 Thid. 40 Jbid., p. 1603. 

“| League of Nations Official Journal, 1935, pp. 1605-1619. ‘‘Any solution of the problem 
of Italo-Ethiopian relations had to be founded on the respect due to the independence, 
territorial integrity and security of all the States members of the League.’’ (p. 1619.) 
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had had recourse to war in violation of the obligations which it had assumed 
under Article 12 of the Covenant, for the reason that such hostilities on the 
part of Italy had taken place before the expiration of a period of three months 
after a report by the Council. In respect of Article 16 the report stated that 
it was not necessary that war be formally declared in order that Article 16 
be applicable. 

On October 7 the Council proceeded to the discussion and adoption of the 
Reports of the Committees of Six and Thirteen. With the exception of Italy, 
the members of the League represented on the Council voted in favor of the 
adoption of the Report of the Committee of Thirteen.4? In respect of the 
report presented by the Committee of Six, it is significant that the members 
of the Council, other than the Italian delegate, did not adopt the report but 
merely declared themselves in agreement with its conclusions.*? In other 
words, as the representative of Italy pointed out to the Assembly ,** the Coun- 
cil took no decision declaring that Italy had resorted to war in disregard of 
the obligations of Article 12 of the Covenant. 

The Report of the Committee of Six and the Minutes of the Council meet- 
ing of that date were transmitted to the members of the League of Nations * 
and to the Assembly, which convened on October 9 and which, on the fol- 
lowing day, adopted a recommendation taking cognizance of the opinions 
expressed by the members of the Council at the Council’s meeting of October 7. 


From October 11 to November 6, 1935, the Voting of Sanctions 


On October 10, before the adjournment of the sixteenth session of the As- 
sembly, a recommendation was adopted by the Assembly which provided for 
the constitution of a Committee of Codrdination—an organ, it will be recalled, 
distinct from the League—for the application of the measures required by 
Article 16 of the Covenant.*® On the following day at the first meeting of 
the Committee of Codrdination, a subcommittee of sixteen, later to become the 
Committee of Eighteen, was established. At the same time, a subcommittee 
of financial experts was also constituted. 

At a second meeting of the Committee of Codrdination on the same day, a 


“2 League of Nations Official Journal, 1935, p. 1223. 

*} The president stated at that time: “I take note that fourteen Members of the League of 
Nations represented on the Council consider that we are in presence of a war begun in dis- 
regard of the obligations of Article 12 of the Covenant.” Jbid., p. 1226. The Italian repre- 
sentative requested a further delay to enable him to get into touch with his government. 
This request was refused by the president of the Council in view of the urgency of a decision. 
The president observed: ‘(However anxious the members of the Council may be courte- 
ously to take account of the convenience of one of their colleagues, they cannot allow that 
anxiety to take precedence over a primary duty.” Ibid., p. 1225. 

“ Tbid., Spl. Supp., No. 138, p. 113. 

League of Nations Official Journal, 1935, p. 1226. 

6 Ibid., Spl. Supp., No. 188, pp. 113-114. 
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report by the Committee of Sixteen (which at that time numbered 17 by 
reason of the election of a chairman), containing what was termed proposal 
No. I removing the embargo on the export of arms, ammunition and imple- 
ments of war to Ethiopia and placing such an embargo on those exports to 
Italy, was adopted by the Committee of Codrdination. On October 14 pro- 
posal No. II of the Committee of Eighteen (formerly Committee of Seven- 
teen), concerning financial measures, was adopted. Proposal No. III con- 
cerning the prohibition on the importation of Italian goods, and proposal 
No. IV providing for an embargo on exports to Italy, as well as proposal No. V 
providing for the organization of mutual support by the replacement of im- 
ports from Italy by imports from sanctioning states, and by other measures, 
were adopted on October 19.47 On October 31 the Committee of Codrdina- 
tion, by a resolution of that date, decided to fix November 18 as the date for 
the entry into force of the measures contained in proposals III and IV. 
Finally on November 6 the Committee of Eighteen adopted proposal No. 
IV-A which provided in principle for an embargo upon the export of petroleum 
and related products to Italy. *® It is also to be noted that on November 6 
the Committee of Eighteen established a subcommittee to follow the applica- 
tion of the sanctions. 


The Hoare-Laval Proposals, November 6 to December 19, 1935 


Although the Committee of Eighteen had decided on November 6 in favor 
of the adoption in principle of an embargo on the export of petroleum and 
related products to Italy, various events subsequently intervened to prevent 
homologation of that decision by the Committee of Codrdination. In effect, 
after the middle of October, 1935, conversations were being pursued between 
representatives of Great Britain, France and Italy with a view to arriving 
at a settlement of the dispute.*® 

At a meeting of the Codrdination Committee on October 31, the repre- 
sentative of France, M. Laval, stated “I shall . . . stubbornly pursue my at- 
tempts—from which nothing will deter me—to seek for elements that might 
serve as a basis for negotiations. It is thus that I have initiated conversa- 
tions, without the slightest intention, however, of putting the results into final 
shape outside the League. It is only within the framework of the League that 
proposals can be examined and decisions reached.” ©° At that same meeting 


‘7 Cf. League of Nations Official Journal, Spl. Supp., No. 145, pp. 14-27. 

6 Although by an identic note addressed on Nov. 12 to the states members of the Com- 
mittee of Eighteen, the Italian Government protested against the application of sanctions to 
Italy, it subsequently denied having issued a statement to the effect that an embargo on 
petroleum would be considered an act of hostility. In the view of the Italian Government 
such an embargo was rather to be considered as a distinctly unfriendly gesture. Le 
Temps, Dec. 1, 1935. 

© During the week of Oct. 25 there appeared in the press statements concerning Italian 
desiderata in respect of a solution to the conflict. Cf. Giornale d’Italia, Oct. 25; Le Temps, 
Oct. 26, 1935. 50 League of Nations Official Journal, Spl. Supp., No. 146, p. 8. 
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the representative of Great Britain, Sir Samuel Hoare, stated: “It is common 
talk that, during the last few days, there have been conversations taking 
place between Rome, Paris and London on the possibilities of such a settle- 
ment. . . . Nothing is further from our minds than to make an agreement 
that is not acceptable to all three parties to the controversy . . . the League, 
Ethiopia, and Italy.” © 

After the statements by the representatives of Great Britain and France, 
M. Van Zeeland stated, on behalf of Belgium, in respect of such negotiations: 
“Tn the circumstances, does it not seem right that efforts towards conciliation 
should, from this moment, be placed under the auspices and within the frame- 
work of the League itself?” This statement and its implications as to the 
relationship between the League and the efforts pursued by Great Britain 
and France to bring about a peaceful solution of the conflict were widely 
misinterpreted and gave rise to the erroneous belief that the Committee of 
Coérdination, itself not an organ of the League, had given on behalf of the 
League a mandate to Great Britain and France to pursue efforts at con- 
ciliation.5? 

On November 25 it was announced that the Committee of Eighteen had 
been summoned for November 29 to examine the question of an embargo upon 
vetroleum, coal, iron, steel, et cetera, but that such meeting had been post- 
poned by reason of the fact that Premier Laval would be unable to attend 
because of the political situation which demanded his presence at Paris. 
However, on November 28, by a communiqué issued by the Secretariat of the 
League, it was announced that the Committee of Eighteen had been sum- 
moned for December 12. On December 10 by a telegram to the British 
Ambassador in Rome to be communicated to the head of the Italian Govern- 
ment, the British Secretary of State for Foreign Affairs stated in respect of 
the efforts pursued by that Government and the French Government: “They 
[M. Laval and Sir Samuel Hoare] have consequently decided to communicate 
to him [Signor Mussolini] at once, strictly confidentially, all the proposals 
which their Governments would propose to submit to the Committee of Five 
. . . If, as they hope, this reply in principle is favourable, the French and 
United Kingdom Governments will immediately take the necessary steps in 


51 League of Nations Official Journal, Spl. Supp., No. 146, p. 9. 

52 See the statements by the representatives of Switzerland and Peru at the meeting on 
Oct. 31. At that time the representative of Spain, M. de Madariaga, called attention to the 
fact that the Committee of Codrdination could grant no such mandate, as did also the repre- 
sentative of Poland. The Committee itself did not proceed to a vote upon the proposition 
of the Belgian delegate, the chairman, Vasconcellos, merely stating: ‘I feel I am speaking for 
the Committee in saying that the Members of the League assembled in this Committee note 
the hope expressed by the first delegate of Belgium and give it their full approval.’”’ The 
Chancellor of the Exchequer, Neville Chamberlain, stated on Dec. 19: “‘. . . the discussions 
between the officials in Paris were undertaken in pursuance of that mission which had been 
entrusted to our two Governments by the League itself. . . . It was suggested in a Commit- 
tee of the League—the League knew that this task was to be undertaken by the two Govern- 
ments, and the League approved of it.” 307 Parl. Deb., p. 2113. 
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order that the Committee of Five may be called together on the 12th Decem- 
ber. In that case the meeting of the committee might modify the object of 
the meeting of the Committee of Eighteen which is fixed for the same day.” ** 

The so-called Hoare-Laval Plan was handed to the Italian Government in 
the late afternoon of December 11, 1935, and delivered to the Ethiopian 
Ministry of Foreign Affairs on the morning of December 13. Although the 
Ethiopian representative in Paris had vainly requested of the French For- 
eign Office preliminary information as to the details of the Hoare-Laval 
Plan, it is doubtful whether, in view of the tripartite negotiations of October 
and November, the Italian Government was in ignorance as to certain of 
its essential terms. It is not the intention of the writer to digress at this 
point in order to examine the attitude of the Italian and Ethiopian Gov- 
ernments, respectively. Suffice it to say that such a proposal, providing 
as it did for considerable loss of territory on the part of Ethiopia and the 
establishment of a large sphere of Italian influence in the southern half of 
that country, did not meet with the approval of the Ethiopian Government. 
There is, however, reason to believe that the plan as finally proposed to the 
two parties considerably exceeded the expectations of the Italian Govern- 
ment and that its attitude of reserve was not dictated by doubts as to the 
merits and advantages of the proposal. 

On December 12 in order more effectively to assure the safeguard of its 
rights and position, the Ethiopian Government requested that the Assembly 
be convened for a debate on the proposals. It was, naturally, the hope of the 
Ethiopian Government that it might elicit the support of the small states 
members of the League which were not members of the Council. However, on 
the following day a telegram was communicated to the Ethiopian representa- 
tive from the Secretary General of the League of Nations to the effect that the 
president of the Assembly had decided that it would be preferable for the 
Assembly to await the outcome of the debate in the Council, inasmuch as the 
Council was the organ to which the dispute had been submitted.5* 

Although it had been the original intention of the British and French 
Governments to submit the proposals in question to the Committee of Five,®® 
the remaining members of the Committee of Five were of the opinion that 
that Committee was not competent to examine such proposals. The Hoare- 
Laval Plan was accordingly submitted to the Council. 

At the time of the convening of the Council on December 18, it was already 
apparent that the Hoare-Laval Plan had proved to be an abortive attempt 
at conciliation and the resignation on that same day of the British Secretary 
of State for Foreign Affairs, as well as the opposition of the Ethiopian Gov- 
ernment, appeared to seal the fate of the proposals. The Ethiopian Govern- 
ment, however, refrained from a categorical refusal of the proposal and 
confined its statements to the voicing of objections thereto, so as to avoid any 


% White Paper, Cmd. 5044, p. 14. 54 League of Nations Official Journal, 1936, p. 42. 
5 Cf. White Paper, Cmd. 5044, pp. 13 and 14. 
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prejudice to the action of the Council and the Assembly by reason of any 
irrevocable position taken by the Ethiopian Government. 

On the following day the Council adopted a resolution of significance in 
regard to the Hoare-Laval conciliation proposals and in regard to the general 
attitude of the Council towards subsequent attempts at conciliation. By 
the terms of that resolution the Council stated that in view of the preliminary 
character of the suggestions the Council did not consider itself called upon to 
express an opinion in regard to them for the present. Furthermore, the Coun- 
cil instructed the Committee of Thirteen, “bearing in mind the provisions of 
the Covenant, to examine the situation as a whole, as it may appear in the 
light of the information which the Committee may procure.” 5® This last 
phrase of the resolution served as the basis not only for the efforts of the 
Committee of Thirteen during the months of March and April, 1936, to 
effect a settlement of the dispute within the framework of the League, but 
also as a basis for inquiries by that committee into alleged violations of the 
laws of war. 

On the same day, shortly after the adoption by the Council of the above- 
mentioned resolution the Committee of Eighteen met, and noting that the 
situation remained unchanged since its last meeting, authorized its president 
to keep in touch with the Chairman of the Committee of Thirteen in regard 
to the next meeting of the Committee of Eighteen. The question of the em- 
bargo on petroleum was thus indefinitely postponed. 


Interim Period, December 19 to February 12, 1936 


Scarcely had the proposals contained in the Hoare-Laval Plan been dis- 
posed of by the resolution of the Council on December 19, when, at the end of 
December, a fresh but abortive attempt was made at conciliation. At that 
time a representative of the Holy See was delegated to depart for Ethiopia 
with a view to inquiring as to a basis for settlement. Upon the intervention 
of the Ethiopian Government in the early days of January, 1936, the repre- 
sentative in question, who was at that time at Marseille on the point of sail- 
ing, was requested to cancel his trip. Although the Ethiopian Government 
had been favorably inclined towards such mediation, it was felt that any 
attempt at direct negotiation outside the League of Nations might serve as 
an embarrassing precedent and be prejudicial to the efforts at conciliation on 
the part of the League of Nations. 

At the same moment, in January, 1936, at which time the decision was taken 
to decline the offer of mediation by the Holy See, information was accorded 
to the Ethiopian delegation that the Italian Government was disposed to- 
wards a cessation of hostilities and a settlement of the dispute, and the im- 
pression prevailed among League circles at that time that another attempt 
at conciliation might prove successful. 

It was in a large measure due to that prevailing impression that the Com- 


6 League of Nations Official Journal, 1936, p. 14. 
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mittee of Eighteen, it will be recalled, had, on December 19, postponed con- 
sideration of an embargo on petroleum. It was felt that consideration of 
that question should be deferred until all efforts at conciliation had been 
exhausted. 

In view of these considerations and apprehensive lest the informal sugges- 
tions for further proposals of conciliation might have been advanced merely 
for the purpose of postponing further attempts towards securing the applica- 
tion of an embargo on petroleum, the Ethiopian Government, by a letter of 
January 20, 1936, to the Secretary General of the League of Nations, formally 
set forth requests to be presented to the Council, which met on that date. 
The Ethiopian Government reiterated its demand for application, without 
further delay, of additional sanctions. It referred to its request presented 
on January 3 that a committee of inquiry be established for examination of 
alleged violations of the laws of war as well as to its request presented on No- 
vember 1, 1935, for financial assistance, stating that the Eleventh Assembly 
of the League of Nations had approved a draft international convention for 
financial assistance to the victim of aggression.*” In respect of the proposals 
for an immediate settlement of the dispute the Ethiopian Government de- 
clared that it could not recognize rights granted by treaties such as the Treaty 
of December 13, 1906, concerning Ethiopia, to which that Government was not 
a party. Furthermore, the Ethiopian Government declared “that any pro- 
posal for the settlement of the conflict must observe the fundamental princi- 
ple by which the Committee of Five was guided in September 1935, and which 
was again asserted by the Committee of Thirteen in its Report of October 5th, 
1935,” 58 namely, that “Any solution of the problem of Italo-Ethiopian rela- 
tions had to be founded on the respect due to the independence, territorial in- 
tegrity and security of all the States Members of the League.” The 
Ethiopian Government added, however, that the plan of the Committee of 
Five should be accepted merely as a basis of negotiation on the clear under- 
standing that such a plan had been asked for by the Ethiopian Government 
without any connection with the Italo-Ethiopian conflict. 

On January 23 the Committee of Thirteen presented to the Council a report 
resulting from its examination of the situation on the basis of the mandate 
accorded to it by the resolution of the Council of December 19, 1935. In 
that report the Committee of Thirteen declined to reply directly to the re- 
quest of the Ethiopian Government for the application of an embargo on 
petroleum and other sanctions. It merely observed that such measures were 
being supervised by the Codrdination Committee and by the Committee of 
Eighteen. In respect of the request for financial assistance, the Committee 
of Thirteen stated that the convention for financial assistance had not come 
into force and that there appeared “to be no possibility of providing for the 


7 A further argument was to the effect that inasmuch as the League had already in time 
of peace granted financial assistance to Danubian countries, it could a fortiori grant such 
assistance to a victim of aggression. 58 League of Nations Official Journal, 1936, p. 258. 
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organisation of financial assistance at the present moment.” 5° The Com- 
mittee of Thirteen further noted that an impartial inquiry into the conduct 
of hostilities appeared to be of “less value” and that inasmuch as the Ethio- 
pian Government did not press its request, the Committee for its part did not 
think it advisable to comply with the request in the present circumstances. 
In effect, at the time of the discussions at the January session of the Council 
it became apparent to the Ethiopian Government that an attempt was being 
made to convert into a political mission the proposed commission of inquiry 
into the conduct of hostilities and it therefore declined to press its request for 
such an inquiry. 

Finally, the Committee of Thirteen stated that it would continue to watch 
for opportunities for peaceful settlement. 

The day before the adoption by the Council on January 23, 1936, of the 
Report of the Committee of Thirteen, there was held a meeting of the Com- 
mittee of Eighteen at which it was decided to establish a subcommittee of 
experts to study the technical aspects of a possible embargo on petroleum.” 
The subcommittee of experts delivered on February 12 a report to the effect 
that a period of three to three and one-half months would be required before 
an embargo on the export of petroleum and related products to Italy could 
be effective. The report in question was thereupon placed upon the agenda 
of the Committee of Eighteen which met on March 2 to decide upon the 
adoption of an embargo on the export of petroleum to Italy. 


February 12 to April 20, 1936, Efforts at Conciliation 


The period which runs from the date of the report of the Subcommittee of 
Experts established by the Committee of Eighteen to the final decision of the 
Council on April 20 disposing of efforts at conciliation by the Committee of 
Thirteen, clearly marks the climax, both military and diplomatic, of the 
Ethiopian dispute. 

On the same day as completion of the above-mentioned report of the Sub- 
committee of Experts there took place on the northern front the battle of 
Amba Aradam which was to culminate five days later in an Italian victory 
marking the first advance southward from Makalé where the Italian lines 
had been held since November 8. The Italian advance towards Addis Ababa 
dated from that period. During the month of March, 1936, by means of 
gas attacks on the northern front, the Italian army was able gradually to 
demoralize the Ethiopian forces and, by the end of March, to break their 
resistance so that the gradual advance, which had accompanied the Italian 
offensive commenced on February 12, became, during the month of April, 
a rout of the Ethiopian troops.*t By April 16, when the Committee of 


59 League of Nations Official Journal, 1936, p. 106. 
6° League of Nations Official Journal, 1936, Spl. Supp., No. 148, p. 9. 

8t Marshal Badoglio was reported at that time to have declared, “Ce n’est plus la guerre, 
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Thirteen met to prepare its final report adopted by the Council on April 
20, Dessié, the former headquarters of the Ethiopian army on the northern 
front, had fallen into Italian possession. Three weeks later, on May 5, the 
Italian forces occupied Addis Ababa. 

Such was the military situation prevailing during the negotiations which 
we now come to consider. 

The Committee of Eighteen met on March 2 to consider, first, the report 
of the subcommittee established to follow the application of the measures pro- 
vided for by the various proposals adopted in October and November of the 
preceding year by the Committee of Codrdination and the individual states 
members of the League. The second item on the agenda was the considera- 
tion of the report prepared on February 12, 1936, by the Subcommittee of 
Experts appointed to consider the technical aspects of an embargo on petro- 
leum. After consideration of the Report of the Subcommittee established to 
follow the application of the various sanctions adopted by the members of 
the League but before consideration of the report on the proposed embargo on 
petroleum, the representative of France, M. Flandin, suggested that another 
attempt be made at conciliation with a view to the termination of hostilities. 
M. Flandin observed that more than a month had passed since the Com- 
mittee of Thirteen had stated that the conditions were not propitious for 
conciliation, so that the circumstances might, in the meantime, have war- 
ranted a fresh attempt at settlement.™ 

Accordingly, on the following day, a meeting of the Committee of Thirteen 
took place, at which time that body adopted and dispatched to the belliger- 
ents “an urgent appeal for the immediate opening of negotiations in the 
framework of the League of Nations and in the spirit of the Covenant with 
a view to the prompt cessation of hostilities and the definite restoration of 
peace.” ® In its appeal the Committee stated that it would meet on March 
10 to take cognizance of the replies of the two Governments. 

On March 5 the Ethiopian Government replied, agreeing “to the opening 
of negotiations, subject to the provisions of the Covenant being respected.’ 
In addition, it noted that the proposal of the Committee of Thirteen was made 
and that the negotiations would be conducted in the spirit of the Covenant 
and in the framework of the League of Nations. It is to be remarked that 
in the reply no mention was made of a cessation of hostilities but simply con- 
sent was given to enter into negotiations, the reason being that the Ethiopian 
Government was unwilling to accept an armistice until it was reasonably cer- 
tain that negotiations would be concluded in conformity with the principles 
of the Covenant and that the offer of conciliation would not serve merely as 
a pretext for delaying application of the petroleum sanction. Furthermore, 
the Ethiopian Government was aware of the possibility indicated to it from 
an official non-League source that should an armistice be accepted, and should 


6? League of Nations Official Journal, 1936, Spl. Supp., No. 149, pp. 10-13. 
8 League of Nations Official Journal, 1936, p. 395. 
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there then take place the slightest clash between opposing forces, an attempt 
might be made on the part of certain states, members of the League, to de- 
clare that the armistice had been violated by Ethiopian forces so that Ethiopia 
might, in turn, be declared aggressor with a view to justifying the removal of 
all sanctions against Italy. 

The Italian reply to the appeal of the Committee of Thirteen was for- 
warded to that body on March 8. According to that reply, the Italian Gov- 
ernment agreed “in principle to the opening of negotiations concerning the 
settlement of the Italo-Ethiopian conflict.” 

On the preceding day, March 7, there was communicated to various Euro- 
pean Powers the German denunciation of the Treaty of Locarno. As a result 
of the European crisis thereby created, the Ethiopian question was rele- 
gated to the background and the Committee of Thirteen did not meet as it had 
proposed on March 10 to examine the replies of the belligerents, but delayed 
such examination until March 23, the day before the adjournment of the 
London session of the Council. 

In the meantime, during the month of March, 1936, reports were current, 
although officially denied by the Ethiopian Government, that direct negotia- 
tions were in progress between the belligerents. In a memorandum of June 
29, 1936, submitted by the Italian Government to the Assembly of the League 
of Nations, that Government stated that it had “attempted to establish con- 
fidential contacts, which took place at Athens and Jibuti between delegations 
of the two parties.” © Further attempts on the part of the Italian Govern- 
_ment appear to have been made in Egypt at the end of April by a dele- 

gate of the Italian Government which that Government had attempted in 
vain to dispatch to Jibuti. The Ethiopian Government, however, as in the 
case of the attempted effort at conciliation by the Holy See at the beginning 
of the year, scrupulously refrained from any negotiations which were not 
under the auspices of the League of Nations. 

On March 20 the Ethiopian delegation, by a communication to the Com- 
mittees of Thirteen and of Eighteen, to the Council and to the members of 
the League of Nations, denied the accuracy of statements to the effect that 
direct negotiations had been opened with a view to the settlement of the con- 
flict. “The Ethiopian Government,” it was stated, “will always refuse to 
enter into any direct negotiation; it will only agree to negotiate within the 
framework of the League and through the agency of the League.” ® 

At its meeting on March 23 the Committee of Thirteen instructed its Chair- 
man, M. de Madariaga, to get in touch with representatives of the two bellig- 
erents for the purpose of arriving at a basis of negotiation and, further, in 
view of the repeated protests by the Ethiopian Government against the use 
of gas on the northern front, to call the attention of the Italian Government 

% League of Nations Official Journal, 1936, p. 395. Likewise, the Italian Government in 
its note did not allude to the eventuality of an armistice. 
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to such protests. The Chairman of the Committee of Thirteen entered there- 
upon into conversations with representatives of the Ethiopian and Italian 
Governments. The Ethiopian representative maintained the view set forth 
in his declaration, above mentioned, of March 20, and stated that he would 
remain at the Chairman’s disposal for further conversations. The Italian 
representative stated that the proper procedure for communication with the 
Italian Government would be to request directly of that Government the 
designatiom of a delegate to enter into conversations with a view to concilia- 
tion. Accordingly on March 27 the Chairman of the Committee of Thirteen 
addressed a letter to the Italian Minister of Foreign Affairs requesting the 
designation of such a delegate. In its reply of April 2 the Italian Govern- 
ment stated that it was prepared to send a representative to Geneva imme- 
diately after Easter for the purpose of entering into such conversations. 
The Italian Government further extended to M. de Madariaga an invitation 
to come to Rome for an exchange of views with the head of the Italian Gov- 
ernment. 

On April 1 the Ethiopian delegation submitted to the League as well as to 
the Committees of Thirteen and Eighteen a declaration demanding financial 
assistance, the removal of obstacles and hindrances placed by certain states 
upon the transport of arms to Ethiopia, the reénforcement and completion of 
the sanctions required by Article 16 of the Covenant, and, finally, urgent 
representations at Rome in order to bring to an end the use of gas on the 
northern front.67 In the meantime the Chairman of the Committee of 
Eighteen decided to delay convening that Committee to consider an embargo 
on petroleum pending outcome of the negotiations which were being pursued 
by M. de Madariaga. 

In view of the seriously critical situation on the northern front and of the 
prolonged delay in the application of the petroleum sanction occasioned by the 
protracted negotiations arising out of the efforts at conciliation, the Ethiopian 
Government urgently dispatched a representative at the beginning of April to 
the Minister for Foreign Affairs of one of the states members of the Committee 
of Thirteen with a view to obtaining its support for putting an end to a diplo- 
matic situation which had become intolerable. In keeping with the attitude 
which that Power had consistently maintained, the Minister for Foreign 
Affairs could only refer the Ethiopian Government to the Chairman of the 
Committee of Thirteen. 

On April 8, 1936, that committee met to receive the report, dated April 4, 
of its Chairman concerning the status of the negotiations up to that date. 
At that time it was decided that its Chairman might well defer his visit to 
Rome until after further discussion before the Council. It was also decided, 
in deference to the desires of the Italian Government, to defer further 
negotiations until after Easter, namely, April 16, although such a decision 
met with the strenuous opposition of the British Government. 
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Pending the arrival of the Italian delegate, the Chairman of the Committee 
of Thirteen pursued his conversations with the Ethiopian delegation which at 
that time firmly maintained its position that it could not accept negotiations 
other than those strictly within the framework of the League and within the 
spirit of the Covenant. The Italian Government finally stated its position on 
the arrival in Geneva of its representative on April 15. It was the view of the 
Italian Government that an armistice could not be negotiated until satisfac- 
tory preliminaries of peace had been concluded. The Italian representative 
stated that the negotiations for such preliminaries of peace could not be based 
on any situation other than the actual situation existing after six months of 
military operations; that such negotiations should be direct between the two 
belligerents and should take place at Ouchy. He stated, however, that his 
Government was prepared to consider any means of enabling the Committee 
of Thirteen to be kept informed of the negotiations. These propositions were 
unacceptable to the Ethiopian delegation, which, on April 16, requested the 
Committee of Thirteen to find that the Italian Government had not agreed to 
negotiate within the framework of the League and within the spirit of the 
Covenant and further to find that the time had come to apply all sanctions 
provided for by Article 16 of the Covenant.*® At that time the Ethiopian 
delegation was informed, however, by the Chairman of the Committee of 
Thirteen that it would be highly desirable no longer to insist upon negotia- 
tions within the spirit of the Covenant. 

Following the rejection of the Italian proposals by the Ethiopian delega- 
tion the representative of Italy stated that his Government, while insisting 
upon the necessity of direct negotiations, would agree that the Committee of 
Thirteen be kept abreast of the progress of the conversations. It was im- 
possible, however, for the Ethiopian delegation to perceive any substantial 
change in the proposals made by the Italian delegate on April 15, and accord- 
ingly the negotiations were brought to an end. 

On April 18, the Committee of Thirteen completed its final report setting 
forth the failure of the negotiations for conciliation as well as of its efforts 
to elicit information from the Italian Government and from the Interna- 
tional Committee of the Red Cross concerning the alleged violations of 
the laws of war.®® This report was considered at a meeting of the Council 
on April 20. 

Two questions came before the Council at that time. The first, concerning 
the failure of the attempt made by the Committee of Thirteen to find a basis 
of settlement and a prompt termination of hostilities, gave rise to the sugges- 
tion on the part of the Italian delegate that a subcommittee be established 
for the purpose of examining inaccuracies in the report of the draft resolution 
to be adopted by the Council. The suggestion of the Italian delegate was not, 
however, adopted. In regard to the question of the alleged violation of the 


68 Note from the Ethiopian delegation, April 16, League of Nations Official Journal, 1936, 
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laws of war, a discussion arose as to the extent to which the Committee of 
Thirteen had jurisdiction in such matters. It will be recalled that the Com- 
mittee of Thirteen had, on March 23, authorized its Chairman to request from 
the Italian Government information in regard to the alleged violations. In 
its reply of April 3 the Italian Government had made reservations regarding 
the competence of the Committee of Thirteen to deal with such questions. 
Failing to receive adequate information from the Italian Government, the 
Committee of Thirteen in turn addressed, on April 8, a request to the Inter- 
national Committee of the Red Cross for such information as it had in its 
possession concerning the alleged violations. In response to this last request 
the International Committee of the Red Cross declared that it was unable to 
comply with the request for the reason that inasmuch as a Committee of 
Inquiry had been established for examination into such questions, the Com- 
mittee could not hand over its documentary material for the purposes of an- 
other inquiry bearing partly on the same facts. Furthermore, it was the view 
of the International Committee that its status as an international organ of 
the Red Cross precluded it from affording information for any inquiry other 
than that based upon the Geneva Red Cross Convention of 1929. The ques- 
tion of the competence of the Council and of the Committee of Thirteen in re- 
spect of an inquiry into the violations of the laws of war was affirmatively 
decided by the Committee of Thirteen, which was of the opinion that the 
Council, being seized of the dispute in all its aspects, possessed by virtue of its 
general competence the power to make inquiries into the conduct of hostilities, 
and that the Committee of Thirteen was competent by virtue of that phrase 
in the resolution of the Council of December 19, 1935, to which reference has 
already been made. It will be recalled that the phrase in question reads 
as follows: 


The Council instructs the Committee of Thirteen, bearing in mind the 
provisions of the Covenant, to examine the situation as a whole, as it 
may appear in the light of the information which the Committee may 
procure. (Italics added.) 

At a meeting on April 20, 1936, the Council adopted a resolution which, 
for the purposes of the present discussion, brings to an end the critical period 
which runs from February 12 to the date under consideration. In that 
resolution expression is given to the regret of the Council that the information 
obtained by the Chairman of the Committee of Thirteen and the Secretary 
General showed that the effort at conciliation made by the Committee of 
Thirteen had not succeeded. In addition, the Council, by that resolution, 
addressed a “supreme appeal” to Italy that she bring to the settlement of the 
dispute with Ethiopia that spirit which the League of Nations was entitled to 
expect from one of its members. Finally, the Council by the resolution of 
April 20 reaffirmed that the Protocol of June 17, 1925, concerning the use of 
asphyxiating, poisonous and other gases, bound the parties to the dispute, and 
recalled the importance which was attached thereto by all the signatories. 
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Before the adjournment of the Council on April 20, various members of that 
body, including the representatives of the United Kingdom, the Argentine 
Republic and Australia, reaffirmed the necessity of maintaining sanctions. 
However, it was decided at that time that it would be desirable to delay 
further consideration of an oil embargo pending the outcome of the French 
elections which were fixed for the first week in May. On April 22, M. Vas- 
concellos, President of the Committee of Eighteen, stated that after consulta- 
tion with other members of that committee he had come to the conclusion 
that a meeting of the Committee of Eighteen would not be advisable. 


April 20 to July 6, 1936, Termination of League Intervention 


Two weeks after the adjournment of the Council on April 20, took place the 
departure of the Emperor from Addis Ababa and the seizure of the capital by 
the Italians. A few days later, on May 11, the Council met for its ninety- 
second session. The Italian representative, Baron Aloisi, withdrew from the 
Council when the Ethiopian delegate took his seat at the moment when the 
Ethiopian dispute came before the Council for consideration, the attitude of 
the Italian delegation being that the only sovereignty existing in Ethiopia was 
that exercised by the Italian Government. On the following day the Council 
adopted a resolution recalling the conclusions reached and the decisions taken 
in the matter of the Italo-Ethiopian dispute since October 5, 1935, stating 
that it was of the opinion that further time was necessary to permit its mem- 
bers to consider the situation created by the grave new steps taken by the 
Italian Government and, finally, stating that it would resume its deliberations 
on this subject on June 15.” 

The development of chief importance during the period which extended 
from the adjournment of the Council on May 13 to the convening of the 
Assembly on June 30, 1936, concerned the attitude of the various Powers in 
regard to the continuation of the sanctions already being applied. The atti- 
tude adopted by the British Government was of particular importance in this 
respect by reason of the fact that its decisions were closely and immediately 
followed by the governments of other sanctionist Powers. On April 20 the 
Secretary of State for Foreign Affairs stated before the Council: 


I must make it clear that, in addition to the action under Article 16 
which has already been taken, His Majesty’s Government, as has pre- 
viously been stated, are ready and willing to consider, together with their 
fellow-Members of the League, the imposition of any further economic 
and financial sanctions that may be considered necessary and effective 
for the fulfilment of the obligation which we all of us bear, whether we 
like it or not, in this dispute.” 


7° The Council did not meet to discuss the Ethiopian question until July 4, after the close 
of the Assembly. 

7 League of Nations Official Journal, 1936, p. 378. In his speech before the House of 
Commons on Feb. 24 the British Secretary of State for Foreign Affairs declared in part as 
follows: “I can assure the House that it remains the policy of His Majesty’s Government to 
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However, by the middle of May the attitude of the British Government 
appeared to have been modified in respect of sanctions and of the possibility 
of rendering them effective. 

Prime Minister Baldwin stated on May 14 in an address before the Central 
Women’s Advisory Committee of National Union of Conservative and 
Unionist Associations: “. . . such sanctions are unlikely to succeed unless the 
countries concerned are prepared to run the risk of war.” **? On June 10 the 
Chancellor of the Exchequer stated that the maintenance of sanctions or their 
intensification in order to preserve Ethiopian independence seemed to him to 
be “the very midsummer of madness.” *® One week later, on June 18, the 
Secretary of State for Foreign Affairs stated in the House “there is no longer 
any utility in continuing these measures as a means of pressure upon Italy.” ** 
Two days later, the French Government declared its intention of raising 
the sanctions then being applied to Italy.75 

At the time of his departure from Ethiopia the Emperor formally com- 
missioned Bitoaded Wolde Tsadik, president of the Ethiopian Senate, to 
establish at Goré, in western Ethiopia, the headquarters of the Ethiopian 
Government. The Emperor, after arrival in Europe, succeeded in maintain- 
ing contact with the provisional government thus established. 

Such were the circumstances in which the Assembly convened on June 30, 
at the request, dated June 2, 1936, of the Government of the Argentine Repub- 
lic, to consider the situation created in Ethiopia. The Assembly was at that 
time faced with two general problems: the question of non-recognition of the 
Italian annexation proclaimed on May 9, and the question of the continuance 
in force of sanctions. In his opening address to the Assembly the delegate of 
the Argentine Republic took a strong and emphatic position in favor of non- 
recognition. Such an attitude appeared, however, not to have been shared by 
certain other delegates to the Assembly. Numerous speeches deplored the 
failure of the League in the Ethiopian dispute but evidenced no intention of 
attempting to rectify the situation thus created. The principal delegate of 
the United Kingdom confined his observations on this point to the somewhat 
cryptic statement that “this Assembly should not in any way recognise Italy’s 
conquest over Ethiopia.” 7° 

With regard to the question of the continuation of sanctions, agreement of 
the delegates was, with the outstanding exception of the delegation of South 
Africa, unanimous in favor of the removal of such measures for the reason 


maintain steady collective resistance to aggression and that they will be guided in their 
task by the spirit of the Covenant itself. There will be neither weakness nor wavering in 
this course until peace is signed.” 309 Parl. Deb., p. 80. 

7 London Times, May 15, 1936. 

Address before the Nineteen Hundred Club, ibid., June 11, 1936. 

4 Statement by Secretary of State for Foreign Affairs, House of Commons, Parl. Deb., 
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that military action alone could change the de facto situation created in 
Ethiopia. 

In view of the possibility that the Assembly might decide to close with- 
out passing a resolution concerning the Italo-Ethiopian dispute, the Ethiopian 
delegation on July 3 presented to that body two draft resolutions, one of 
which provided that the Assembly “proclaims that it will recognise no annexa- 
tion obtained by force.” The second provided that, in order to afford to 
Ethiopia that assistance to which it was entitled by Article 16 of the Covenant, 
the Assembly “decides to recommend to the Governments of the States Mem- 
bers to give their guarantee” to a loan of ten million pounds.”® At the same 
meeting of the Assembly, that body adopted the proposal of its General Com- 
mittee providing that it, the General Committee, should be asked to draw 
up a draft text for subsequent submission to the Assembly in the light of the 
considerations mentioned by the various delegations.”® 

An attempt was made on the morning of July 4 to secure the adoption by 
the Assembly, without previous examination by the Ethiopian delegation, of 
the text prepared by the General Committee. Due to the strenuous protests 
on the part of the Ethiopian delegate, consideration of the text in question 
was postponed until 6:00 p.m. in order that the Ethiopian delegation might 
have an opportunity of examining the proposals contained therein. 

The draft text in question states, first of all, that one of its parts relates to 
the question of non-recognition brought before the Assembly by the first 
resolution of the Ethiopian delegation on July 3. In that part of the text 
referred to by the General Committee the Assembly, “remaining firmly at- 
tached to the principles of the Covenant, which are also expressed in other 
diplomatic instruments, such as the declaration of the American States dated 
August 3, 1932, excluding the settlement of territorial questions by force . . . 
recommends that the Council should invite from the Governments Members 
of the League any proposals which they might wish to make to improve the 
application of the principles of the Covenant.” 

In regard to the second resolution of the Ethiopian delegation requesting 
financial assistance, the text adopted by the General Committee states “that 
a similar request had been made by the Ethiopian delegation to the Council” 
and that the General Committee “refers, in this connection, to the report by 


In reply to this argument Mr. Te Water stated: “Did the fifty nations, when they 
solemnly bound themselves to collective action under the Covenant of the League, make 
the successful resistance of Ethiopia a condition precedent to the fulfillment of their collec- 
tive obligation? . . . My Government . . . can find no new factor in the present situation 
which did not, in fact, or potentially, exist when it announced its decision from this place 
to honour its obligations and to participate in collective action against the aggressor nation. 
On the contrary, the destruction of Ethiopian sovereignty by Italy and the annexation of 
the territory of a country which at no time menaced the safety of Italy creates now the 
exact state of affairs which this League was designed to avoid, and which we are all still 
pledged to prevent by every agreed means in our power, and to refuse to acknowledge.” 
League of Nations Official Journal, Spl. Supp., No. 151, p.33. "8 Jbid., p.60. 7 Ibid., p. 52. 
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the Committee of Thirteen of January 28rd, 1936, which was approved by 
the Council.” (Refusing financial assistance.) * 

In the second part of the text proposed by the General Committee it is 
provided that the Assembly “recommends that the Codrdination Committee 
should make all necessary proposals to the Governments in order to bring 
to an end the measures taken by them in execution of Article 16 of the 
Covenant.” §1 

After a hasty examination of the proposals presented by the General Com- 
mittee of the Assembly, the Ethiopian delegation, at the late afternoon session 
on July 4, protested against the attempt to substitute by recommendations of 
vague and general character the resolutions presented by the Ethiopian delega- 
tion and providing for the adoption by the Assembly of definite positions in 
regard to the issues at stake. 

After announcements by the delegates of Panama and South Africa (a 
previous communication to that effect had been delivered to the Assembly 
by the Mexican delegation), stating that those delegations would refrain from 
voting on the proposals of the General Committee, the Assembly proceeded 
to the adoption of the text submitted by the General Committee. The presi- 
dent of the Assembly interpreted the desire of that body to give precedence to 
that text over the resolutions submitted by the Ethiopian delegation, inasmuch 
as the General Committee was an organ of the Assembly. That text was 
adopted with four abstentions and one negative vote. With a view to setting 
forth clearly the procedure adopted by the Assembly, the Ethiopian delegation 
reminded the president that Article 19, paragraph one, of the rules of procedure 
required a unanimous vote for the adoption of decisions of the Assembly. In 
reply to that observation the president stated that the Assembly was not tak- 
ing a decision in that matter but was merely adopting a recommendation for 
which a majority vote was sufficient. 

The Ethiopian delegation subsequently succeeded in obtaining a roll call 
of the Assembly on the second of its resolutions. The Assembly, as already 
explained, did not proceed to vote upon the first resolution presented by the 
Ethiopian delegation applying the principle of non-recognition, for the reason, 
as stated by the president of the Assembly, that the vote on the text sub- 
mitted by the General Committee had covered the point raised in the first 
draft resolution of the Ethiopian delegation. The Assembly was thereby 
spared the necessity of voting against a resolution definitely invoking and 
providing for the principle of non-recognition. It is, moreover, to be noted 
that this principle was merely referred to in the preamble to the first recom- 
mendation contained in the text of the General Committee adopted by the 
Assembly, and that even had such a reference to the principle of non-recogni- 
tion been placed in the recommendation itself and not in its preamble, a vote 
on a recommendation could not constitute, as the president explained, a deci- 


8° League of Nations Official Journal, Spl. Supp., No. 151, p. 65. Cf. supra, p. 629. 
81 Tbid., Spl. Supp., No. 151, p. 66. 
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sion on the part of the Assembly in favor of such a principle. The second 
resolution (in respect of an international loan of ten million pounds) was re- 
jected by the Assembly by a vote of one affirmative vote, twenty-three nega- 
tive votes and twenty-five abstentions. 

The Assembly by disposing in this way of the Ethiopian question with which 
it had been engaged for over eighteen months, was thus able to avoid the 
necessity of taking any definite decision as to the principles involved. Ap- 
proximately one hour later the Council, taking cognizance of the first recom- 
mendation of the Assembly in regard to proposals for the improvement of the 
Covenant, instructed the Secretary General to give effect to that recom- 
mendation.’? Two days later, on July 6, 1936, the Codrdination Committee 
established by recommendation of the Assembly on October 10, 1935, adopted 
a resolution proposing that the governments members of the League should 
abrogate on July 15, 1936, the sanctions which had been by them adopted. 


Conclusions 


In setting forth a general conclusion as to the procedure adopted by the 
League of Nations in regard to the Italo-Ethiopian dispute, one fact stands 
out with great clarity. The evident delays which constantly hampered action 
of the League were not, as was the case in the Sino-Japanese conflict of 1931- 
1933, due to the complicated procedure and postponements occasioned by the 
activities of various subcommittees and commissions of experts. In fact, the 
contrary was quite the case in respect of the Italo-Ethiopian conflict. The 
difficulties experienced by the League were due clearly to its inability, on the 
one hand, to give precedence to the procedure which it had adopted for the 
settlement of the dispute, over the attempts made outside the League with a 
view to conciliation, and, on the other, to pursue consistently any one course 
of procedure once adopted by itself.8* Although the Assembly had been 
seized as early as March 17, 1935, of the Ethiopian request for conciliation in 
respect of the dispute in its general aspects on the basis of Article 15 of the 
League Covenant, it, nevertheless, gave precedence to procedure followed in 
conformity with a bilateral treaty of conciliation which had been invoked not 
in respect of the dispute in its entirety, but specifically in respect of the claims 
growing out of the Wal Wal incident. As a result, the League was in a posi- 
tion only on September 4, 1935, at a moment when both parties to the dispute 


8? League of Nations Official Journal, 1936, p. 769. 

83 It will be recalled that the Committee of Codrdination was established on Oct. 11, 1935, 
the day after the adoption by the Assembly of a recommendation proposing the creation of 
such an organ. On that same day the Coérdination Committee adopted a resolution 
establishing a Committee of Eighteen which, in less than three weeks’ time, had devised and 
adopted proposals in conformity with Article 16 of the Covenant. 

8 Cf. statement by delegate of Portugal before the 16th Assembly on Sept. 14, 1935: 
‘For my part, I must say that there is one thing I loathe even more than war, and that is 
spoliation by procedure.” League of Nations Official Journal, 1935, Spl. Supp., No. 138, 


p. 71. 


ITALIAN-ETHIOPIAN DISPUTE AND THE LEAGUE OF NATIONS 641 


were making last preparations for the conflict which was to erupt exactly one 
month later, to undertake the efforts at conciliation required by the appeal of 
March 17, 1935, to the League, based upon Article 15 of the Covenant. 

Likewise, from the middle of November, 1935, to the final decision of the 
Committee of Codrdination on July 6, 1936, it had proved impossible to con- 
sider further measures of sanctions in view of the desire to do nothing which 
would jeopardize the success of the various efforts at conciliation which had 
commenced in November with the Hoare-Laval negotiations, and which, in 
turn, were continued by the informal negotiations in January, 1936, at Geneva, 
and by the attempt during the period March 2 to April 20, 1936, on the part 
of the Committee of Thirteen to bring hostilities to a termination.®® 


8 Cf. statement by Sir Samuel Hoare, House of Commons, Dec. 19, 1935: ‘‘I have been 
terrified with the thought—I speak very frankly to the House—that we might lead Abys- 
sinia on to think that the League could do more than it can do, that in the end we should 
find a terrible moment of disillusionment in which it might be that Abyssinia would be 
destroyed altogether as an independent State.’’ 307 Parl. Deb., p. 2013. 


ENGLISH AND AMERICAN COURTS AND THE DEFINITION 
OF WAR 


By Wiiu1am J. Ronan 
New York University 


In view of the increased interest in the problem of finding a legal definition 
for “war” or the “state of war” it seems worth while to consider briefly the 
hitherto rather neglected contributions to the subject by American and English 
courts. The problem of defining war has been effectively treated from 
several other viewpoints,! but these English and American cases are worth 
examination for the further light they may shed on the fundamental questions 
involved. The fact that these decisions were in part prompted by the neces- 
sity of interpreting the phrase “war” or “state of war” in domestic statutes 
and that in all cases it is merely the voice of a national court speaking, need 
not detract from the value of the survey. The basis upon which judgment 
was rendered in most cases was (or at least was asserted to be) that of the 
law of nations, and, in the words of Chief Justice Marshall, the decisions of 
national courts “show how the law of nations, in a given case, is understood 
in that country.” ? 

To define “war” or the “state of war” it is not sufficient merely to describe 
its general characteristics, as many of the writers have done.’ It is essential 
that the time of its commencement and the time of its termination be ascer- 
tained. With regard to the latter, the problem is not so difficult, since there 
is a fairly regularly followed procedure. War usually ends by treaty if both 
parties survive, or by the determination of the fact of complete subjugation 
where one party disappears. The chief problem, then, resolves into an 
attempt to discover when “war” begins. 

This has been made difficult by the wide acceptance of the doctrine that 
there may be numerous acts of force which fall short of creating a state of war, 
while the notion that such acts as armed intervention and pacific blockade 
may constitute an intermediate legal status makes for further confusion. 
The English and American courts have for the most part maintained the 
position that international law recognizes only two alternative relationships 


1 See A. D. McNair, “The Legal Meaning of War and the Relation of War to Reprisals,” 
Transactions of the Grotius Society, Vol. XI (1926), p. 29; Clyde Eagleton, ‘The Attempt 
to Define War,” International Conciliation, No. 291 (June, 1933); A. E. Hindmarsh, Force 
in Peace (Cambridge, Mass., 1933); Thomas Baty, ‘‘Abuse of Terms: ‘Recognition,’ ‘War,’”’ 
this JouRNAL, Vol. 30 (1936), p. 377; G. G. Wilson, “The Use of Force and War,” ibid., Vol. 
26 (1932), p. 328; Quincy Wright, “When Does War Exist?” ibid., p. 362. 

2 Thirty Hogsheads of Sugar v. Boyle, 9 Cranch 191 (1815). 

3 For a compilation of the definitions given by some of the leading writers, see Eagleton, 
op. cit., and Arnold Cuten, La Notion de Guerre permise (Paris, 1931), Chap. I. 

4 See Coleman Phillipson, The Termination of War and Treaties of Peace (London, 1916). 
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between states—those of war and those of peace. Among the American courts 
the old Federal Court of Appeals in Miller v. The Resolution was categorical 
enough in its stand: 


As the state of nature was a state of peace, and not a state of war, the nat- 
ural state of nations is a state of peace and society, and hence it is a 
maxim of the law of nations . . . that peace and friendship must always 
be presumed to subsist among the nations; and therefore he who founds 
a claim upon the rights of war, must prove that the peace was broken by 
some national hostility ; and war commenced.® 
In English practice there is also considerable evidence that there are only 
two possible relationships between states—peace or war. That a condition 
of undeclared hostilities which existed between England and Holland in 1797 
could be considered as a state of reprisals was emphatically denied in Potts v. 
Bell, where the court found that it was “sufficient to state, as here, that hos- 
tilities existed at the time, which is equivalent to open war. . . .”® Similarly, 
when, in 1830, an English tribunal was confronted with the necessity of deter- 
mining the status of a conquered principality of India, it denied the contention 
“that the country was unsettled, or in a state of passage from one settle- 
ment to another. Such a state is unknown in our laws. A country must be 
either in a state of war or a state of peace.”* The Judicial Committee of the 
House of Lords took the same position in Janson v. Driefontein Consolidated 
Mines, Ltd. Here a shipment of gold out of the South African Republic was 
seized by the government of that country just prior to the beginning of the 


Boer War. The plaintiff’s contention, that the seizure was made in time of 
war or a condition of hostility assimilated thereto, because of the critical 
condition of affairs and the imminence of the war which followed, was denied 
by the court. The Lords said rather: 


However critical may be the condition of affairs . . . so long as the gov- 
ernment of the State abstains from declaring or making war or accepting 
a hostile challenge, there is peace . . . The law recognizes a state of war 
and a state of peace . . . it knows nothing of an intermediate state which 
is neither one thing nor the other—neither war nor peace.® 


On the other hand, there are several cases which propound the idea of an 
indeterminate status subsequently determined as peace or war by the action 
of the parties to the dispute. In the case of The Herstelder, a Dutch ship 
seized by an English vessel on August 27, 1795, while the declaration of war 
between the two countries was not issued until September 15, 1795, the court 
declared that: 


Though we speak of the declaration of hostilities as issuing September 15, 
it must be kept in mind that the state of Holland was very ambiguous for 
several months. Subsequent events have retroactively determined that 


5 Miller v. The Resolution, 2 Dall. 1 (1781). 

6 Potts v. Bell, 101 Reprint 1540, 3 B. & P. 191 (1800). 

7 Elphinstone v. Bedreechund, 1 Knapp 316, 12 Reprint 340 (1830). 

§ Janson v. Driefontein Consolidated Mines, Ltd., L. R., Appeal Cases (1902), 484. 
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the character of Holland during the whole of that doubtful state of af- 
fairs, is to be considered as hostile; . . . actual hostilities are to be reck- 
oned not only from the date of the declaration.® 
A later case follows essentially this same doctrine. This time a Dutch vessel 
and its cargo were seized by the British in May, 1803, while war was not 
declared against Holland until a month later. Contention that the seizure 
was made in time of peace was not allowed by the court, which maintained: 


The declaration had a retroactive effect, applying to all property previ- 
ously detained, and rendering it liable to be considered as the property of 
enemies taken in time of war. This property was seized provisionally, 
an act itself hostile enough in the mere execution, but equivocal as to the 
effect, and liable to be varied by subsequent events, and by the conduct 
of the government of Holland.?° 

When the case of The Fortuna was tried in 1809 the court pushed the doctrine 


of the ambiguous state one step farther: 
The court sometimes looks to the circumstances of an approaching war, 
wherein the expectation of such an event appears to have guided the par- 
ties themselves when the contracts were entered into, and in such cases 
feels itself justified in applying the principles that belong to a state of 
actual war.14 

In American practice the Spanish-American War furnishes an example of 
the application of the retroactive doctrine. It will be recalled that Congress 
on April 25, 1898, passed a resolution that “war be, and the same is hereby 
declared to exist, and that this war has existed since the 21st day of April.” 
Following the Congress, the American courts placed the beginning of war on 
the 21st of April, 1898, and condemned ships seized in the period April 21- 
April 25 as prizes of war.!? 

In the Spanish-American War the fact that the declaration of war specifi- 
cally dated the commencement of the state of war back to a certain date 
differentiates it to some extent from the doctrine of the English courts above, 
but in both instances the question whether international law can be considered 
as supporting a retroactive determination of the state of war arises. The 
equity of such a retroactive rule is questionable, especially when the severity 
of its incidence on neutrals and the subjects of belligerent states is considered. 
During this so-called equivocal period, the law in force, so far as it could be 
known, would be that of peace, and to penalize acts undertaken in that period 
by retroactively saying that the status was not peace but war is hardly just. 
That retroactivity is not unknown in international law must be readily admit- 
ted. The rules pertaining to the effect of the recognition of a new government 
are probably the outstanding example. However, it is certainly desir- 


® The Herstelder, 1 C. Rob. 113, 165 Reprint 116 (1799). 

0 The Boedes Lust, 5 C. Rob. 233, 165 Reprint 759 (1804). 

1! The Fortuna, 1 Edw. 56, 165 Reprint 1031 (1809). 

2 The Pedro, 175 U. S. 354; The Rita, 87 Fed. 925; The Buena Ventura, 175 U. S. 354 
(1899). 
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able to circumscribe so far as possible any tendency to introduce retroactive 
principles, especially when, as in the case of determining when a state of war 
begins, it would involve so great a number of people being affected. Yet we 
must again observe that the courts definitely (albeit subsequently) insist on 
treating this ambiguous period as either a state of war or a state of peace. 
There is no allowance made for an intermediate state of reprisals. 

In the often-mentioned French Spoliation Cases, which arose out of seizures 
of American vessels by French ships and reciprocal action by American ships 
against French vessels in that period of maritime hostility between France 
and the United States from 1796 to 1799,1% the American courts were con- 
fronted with an anomalous situation which the Supreme Court at first termed 
“public war” and which the United States Court of Claims eighty-six years 
later decided was not “public war.” This sort of quasi-hostility, which the 
English jurist, Sir William Scott, alluded to in 1798 as a “state of hostility (if 
so it may be called) ,’”’ became more complex with the passage of a Congres- 
sional Act that laid down prize regulations and authorized American vessels 
to resist search, although no declaration of war had been issued by either 
France or the United States. The Supreme Court faced the problem of de- 
ciding the legal status of the conditions in Bas v. Tingy. In the most elabo- 
rate of the seriatim opinions delivered by the members of the court, Justice 
Washington said: 


It may ... be safely laid down that every contention by force between 
two nations, in external matters, under the authority of their respective 
governments, is not only war, but public war. . . . But hostilities may 
subsist between two nations, more confined in its nature and extent; .. . 
and this is more properly termed imperfect war; because those who are 
authorized to commit hostilities act under special authority . . . Still, 
however, it is public war, because it is an external contention by force 
between some of the members of the two nations, authorized by the legiti- 
mate powers. 

. . . It is said that a war of the imperfect kind is more properly called 
acts of hostility, or reprisals, and that Congress did not mean to con- 
sider the hostility between France and the United States, as constituting 
a state of war . . . The degree of hostility meant to be carried on was 
sufficiently described without declaring that we were at war. . . . What 
then is the legislative will? In fact and in law we are at war. 


Justice Chase also found the contest to be a “public war, on account of the 
public authority from which it emanates,” while Justice Patterson found the 
condition to be “an imperfect war, or a war as to certain objects and to a 
certain extent.” 14 

While each of the justices added some qualification, each nevertheless 
termed the condition to be one of “public war,” and not a state of reprisals or 


18 With regard to the magnitude of the struggle, it should be pointed out that the United 
States took 84 French vessels in this period. J. P. Bassett, Short History of the United 
States (New York, 1927), pp. 279-281. 

4 Bas v. Tingy, 4 Dall. 42-44 (1800). 
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some other intermediate condition. Each agreed that a “public war” existed 
although it was being waged in a limited manner. The chief criterion used 
by the court in reaching this conclusion seems to have been the fact that the 
hostilities were ordered or condoned by the legitimate organ of government. 
All three judges found that the Congress, the war-making power, had intended 
war. Their qualifications of “limited” and “imperfect” would seem at the 
most to be merely descriptive phrases, for they all recognize the conflict as 
“public war,” the Grotian term used to denote international war as against 
private or mixed war. This decision in Bas v. Tingy is followed by Chief 
Justice Marshall in a case tried the following year, the condition of hostility 
again being called “public war”, albeit partial or limited in character.’ 

When Napoleon succeeded the Directory as the chief power in France, he 
sought an end of the differences with the United States and treaty negotiations 
were begun. The American Government insisted on maintaining the position 
(which had been enacted into law by Congress) that the United States “were 
of right freed and exonerated from the stipulations of the treaties” with 
France; but the French refused to accept this unilateral denunciation, and 
maintained that the treaties could not have been abrogated by war, since no 
war had existed. However, the French indicated that if the American 
Government maintained its attitude, France would consider that war had 
existed and would refuse to pay reparation for damage done to American 
ships and goods. The treaty of 1800 (not ratified until 1802) which resulted 
found the French giving up their rights under previous treaties (particularly 
the alliance of 1778) and the United States giving up any claims which it might 
have against France for damage to ships and goods. But on the question as 
to whether there had been a state of war between the two nations the treaty 
remained silent.1¢ 

Maintaining that since the United States had gained an advantage from 
the treaty by being freed from the previous treaties, the claimants, whose ships 
and goods had been destroyed or captured by the French, pressed the United 
States for compensation. After much debate, an Act of Congress was passed 
in 1855 referring these Spoliation claims to the Court of Claims for adjudica- 
tion. That tribunal rendered a series of judgments interpreting the Spoliation 
period in quite a different manner than had the Supreme Court in 1800. In 
Gray, Adm’r., v. United States, the Attorney General sought to prove that 
there had been war with France and hence there were no valid claims against 
the United States Government. He cited the facts, that battles were fought 
and won on the high seas, property captured, diplomatic relations broken, 
prisoners taken and held for exchange or retaliation according to the laws of 
war. The court, however, found that although these facts: 


% Talbot v. Seeman, 1 Cranch 1 (1801). 

16 For text of the treaty see Malloy, Treaties of the U. S. (Washington, 1910), p. 497. For 
details of the negotiations see Moore’s Int. Law Digest, Vol. V, pp. 601-613; Vol. VII, pp. 
155-158. 
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constitute very strong evidence of the existence of war, still they are not 
conclusive, and the facts . . . may not be inconsistent with a state of re- 
prisals straining the relations of the state to their utmost tension, daily 
threatening hostilities of a more serious nature, but still short of that war 
which abrogates treaties, and after the conclusion of which the parties 
must, as between themselves, begin international life anew. 

Weare . . . of the opinion that no such war existed as operated to ab- 
rogate treaties, to suspend private rights, or to authorize indiscriminate 
seizures . . . that in short it was no public war, but a limited war in its 
nature similar to a prolonged series of reprisals.17 


This position, which is openly at variance with the decision in Bas v. Tingy 
where the condition was definitely termed “public war,” is echoed in a case of 
the following year in which the Court of Claims held that “within the limits 
prescribed by Congress there was a war; limited imperfect war, not general 
public war.” 18 

In another of these cases the Attorney General attempted to argue that the 
treaty of 1800 was really a treaty of peace between France and the United 
States. This the court denied, pointing out that the original copies of the 
treaty were no longer available. It further decided that, even if the title of 
the compact did read “Convention of Peace, Commerce and Navigation with 
France,” as it is printed in the Revised Statutes, the title was not a part of 
the treaty. Correct as this conclusion is, the further conclusion of the court 
that, if the treaty concluded a state of war, it would be necessary that such 
statement be included in the text, is not in accord with treaty practice; for 
numerous treaties concluding a state of war fail to mention the fact of the 
previous existence of war at all, as an examination of Martens’ Recueil will 
reveal. The court failed to go into the question whether, even if the compact 
of 1800 were a treaty of peace, such a treaty could retroactively make the 
hostile relationships between France and the United States a state of war, but 
contented itself with denying that the compact was really a treaty of peace.!® 

These decisions of the Court of Claims can hardly be reconciled with the 
decision of the Supreme Court in Bas v. Tingy,?° for the latter asserted defi- 
nitely that the condition was “public war” while the former asserted quite the 
opposite. Indeed, the Supreme Court’s decision that the condition was a 
limited public war which, from the words of all three justices, was intended 
to mean an international war in fact and law being waged in a partial manner, 
was interpreted to mean a quasi-war or a condition like reprisals but not quite 
amounting to an international war. The Court of Claims seems to have erred 
in putting this construction on the previous decision, but since the Act of 
Congress which gave the Court of Claims jurisdiction over the Spoliation 
cases provided for no appeal to the Supreme Court, the latter never had occa- 
sion to rule on the question. With regard to the Court of Claims’ emphasis 


17 Gray, Adm’r., v. U. S., 21 Ct. Claims 340 (1886). 
18 Hooper, Adm’r., v. U. S., 22 Ct. Claims 402 (1887). 
1® Cushing, Adm’r., v. U. S., 22 Ct. Claims 1 (1886). 20 Supra, p. 645. 
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on the fact that the Spoliation hostilities did not operate to abrogate existing 
treaties between the two countries, it must be pointed out that the United 
States claimed during the period that it was “of right” freed from the obliga- 
tions under them. In addition, the compact of 1800 recognized these treaties 
as having been in whole or in part abrogated, a situation similar if not identical 
with what normally takes place after a state of war between two nations. 

Both the cases in the Court of Claims and Bas v. Tingy purport to have as 
the basis of their decision the intent of the war-making power of government 
in the crisis—i.c., Congress. It seems logical to assume that the Supreme 
Court in 1800 was better able to judge the legislative intent of Congress, as 
well as the general conditions and sentiments of the time, than was the Court 
of Claims almost ninety years after the events. Indeed, the Court of Claims 
relied to a considerable extent upon statements made in Congress in the years 
1825-1835, when a Congressional Committee was investigating the matter due 
to the introduction of bills designed to compensate individuals for losses in the 
Spoliation period. The opinion of the Attorney General at the time of the 
hostilities, that the situation was “a maritime war authorized by both na- 
tions,” the Court of Claims ignored. It likewise passed over statements by 
members of the House of Representatives, like that of Edward Livingston 
who, when the Act of 1779 was passed, exhorted: “Let no man flatter himself 
that the vote which has been given is not a declaration of war. Gentlemen, 
know that this is the case!” 21 Instead of looking into the speeches of mem- 
bers of the House in 1799 as indicating the intent of that body in passing the 
legislation authorizing the hostilities against France, the Court of Claims 
finds that: 


Those were times of great excitement; between the danger of interna- 
tional conflict and the heat of partisan contest statesmen could not look 
at the situation with the calmness possessed by their successors and these 
successors with some exceptions to be sure regarded the relations between 
the countries as not amounting to war.?” 


The logic of the court is a bit difficult to follow, for who knows better what 
they intend than those actually legislating at the time? Neither the com- 
munity of nations nor the population of a state can wait for the passage of 
years for the calm judgment of succeeding legislatures, nor can it be reason- 
ably maintained that countless declarations of such legislatures can ex post 
facto make a situation the less a war, especially in the light of international 
law. 

In the last of the French Spoliation Cases, tried in 1909, the Court of Claims 
declared: 


While reprisals are acts of war in fact, it is for the state affected to de- 
termine for itself whether the relation of actual war was intended by them; 
. . . Congress, in whom the power resides, did not see fit to declare war, 


21 See Gray, Adm’r., v. U. S., 21 Ct. Claims 340-346. 2 Thid. 
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and the hostilities actually carried on were not only limited but of a de- 
fensive character.?* 


In this decision the Court of Claims introduces the “challenge doctrine,” 
which suggests that when one state attacks another state without declaring 
its intention to make war, the attacked state is the recipient of a challenge. If 
it undertakes to resist by force of arms or if it declares war, the condition then 
becomes a state of war. On the other hand, if it fails to declare war or resist, 
the situation would not be a state of war, but rather the use of force short of 
war. The Court of Claims seems, however, to have adopted the idea that only 
a declaration by the Congress could make the situation war, and the fact that 
armed resistance was authorized and actually employed against France is 
apparently deemed insufficient to create war. In effect, the above decision 
amounts to maintaining that only that is war which is declared to be such by 
one of the parties. This thesis is absolutely untenable, when subjected to 
historical verification.24 The point which the court makes with regard to 
the hostilities being “of a defensive character” would hardly be a test whether 
war was intended or not. Defensive hostilities are practically impossible to 
define, and even if definition were possible, the resort to such measures by an 
attacked party would under the challenge theory bring about a state of war. 

To sum up the Spoliation Cases, it seems fair to conclude that law and logic 
favor the position taken by the Supreme Court in Bas v. Tingy, rather than 
that of the Court of Claims in the later cases. There were hostilities au- 
thorized by both France and the United States and the intention of the two 
governments at the time seems to have been war. The subsequent change in 
government in France when the Directory was superseded, altered the policy 
of that state, but could Napoleon’s contention that he did not intend war 
change the fact that the previous French Government apparently had so 
intended? Once again, however, we should point out that, although the 
Supreme Court called the situation “public war” and the Court of Claims 
found it not public war, the decisions of neither court allow any intermediate 
legal status between war and peace. 

The term “reprisals” has come to be widely used as meaning measures of 
forcible coercion short of formal war,?5 but it is also used to indicate specific 
forms of response to objectionable conduct by another state. In this sense 
reprisals may, of course, take place in time of war as well as in time of peace.”® 
It is with the former use, reprisals as so-called “acts of force short of war” 
that we are primarily concerned, and which make difficult any attempt to 
define war. 

% The Schooner Endeavor, 44 Ct. Claims 242 (1909). 

* See Sir John F. Maurice, Hostilities without Declaration of War (1700-1870) (London, 
1883). % Fenwick, International Law, p. 421; Stowell, International Law, p. 465. 

*° The writer prefers to use the term “reprisals” in the former sense and the term “acts of 
reprisal’’ to indicate specific measures taken in response to objectionable conduct by another 


state. For discussion of the meaning of “‘reprisals’’ see Hyde, International Law, Vol. II, 
pp. 172-179; Oppenheim (3rd ed.), Vol. II, p. 40. 
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An instance of the use of armed reprisals occurred when an American naval 
squadron bombarded and burned Greytown, Nicaragua, in 1854. When an 
American citizen, whose property in the city had been destroyed, brought 
action in the United States Court of Claims for compensation, that court said: 


No government, except as a favor bestowed, has ever paid for the prop- 
erty of even its own citizens in its own country destroyed in attacking 
or defending against a common public enemy. . . . One who takes up 
residence in a foreign place and there suffers an injury to his property 
by reason of belligerent acts committed against that place by another 
foreign nation, must abide the chances of the country in which he re- 
sides . 


If the court intended to imply that Nicaragua was a “common public enemy” 
and that the action of the United States might fall under the classification of 
“belligerent acts,” the condition resulting from the bombardment might by 
inference seem to be war, but the Court of Claims deliberately avoided de- 
termining the legal status of the Greytown action by pronouncing that: 


. . . questions thus raised are international political questions... 
They grew out of the relation of peace to war, and the relations and in- 
tercourse between this country and foreign nations. They are political 
in their nature, and under our system belong to the political department 
to define, arrange and determine.”® 


To dismiss the issue by calling it a political question is to neglect the real 
legal problem that arises, and from the viewpoint of the law of nations one 
may raise serious doubts whether the legal character of such a condition de- 
pends upon the arbitrary judgment of the political department of govern- 
ment. If such were the case, only that which the political department 
declared such would be war. Be that as it may, the Court of Claims con- 
sidered that the state of peace continued unbroken by the Greytown bom- 
bardment. We thus find that courts have tended to see only two possible 
relationships between states—peace and war, and that in a case of reprisal 
actions an American court found armed reprisals to be compatible with 
and included within a state of peace. 

This inclusion of reprisal action within peace is also discovered in the 
dicta of a decision of the Supreme Court of Texas: 


Reprisals . . . are forcible measures of redress, but do not per se con- 
stitute war. Hostile attacks and armed invasions of the territory or 
jurisdiction of a nation, accompanied by the destruction of life and prop- 
erty by officers acting under the sanction and authority of their govern- 
ments, however great the provocations to war, are often atoned for and 
adjusted without its ensuing. War in its legal sense has been aptly de- 
fined to be the state of nations among whom there is an interruption of all 
pacific relations, and a general contestation of arms authorized by the 
sovereign.”® 


*7Perrin v. United States, 4 Ct. Claims 543 (1868). 28 Ibid. 
29 Bishop v. Jones & Petty, 28 Tex. 294 (1886). 
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Reprisals are classed under the heading of “public war” in a case that 
arose in New York State out of The Caroline affair of December, 1837, 
when a body of Canadian troops crossed the Niagara River and burned the 
steamship Caroline. The New York Supreme Court justice said: 


In speaking of public war, I mean to include all national wars, whether 
general or partial; whether publicly declared, or carried on by commis- 
sioners, such as letters of mark, military orders, or any other authority 
emanating from the executive power of one country, and directed against 
the power of another; whether the directions relate to reprisals, the seiz- 
ure of towns, the capture or destruction of private or public ships . . °° 

It is unusual to find unresisted armed reprisal action considered as “public 
war,” but the decision above may be reconciled with the more generally 
accepted notion of reprisals on the ground that the court finds that the in- 
tention of the war-making power of the government must in such action be 
directed against the executive power of the other government. We are 
thus returned again to the problem of ascertaining intention in such armed 
action. 

In addition to reprisals as above, armed intervention and blockade pre- 
sent a classification difficulty. The American intervention in Mexico with 
Pershing’s expedition was said by the Texas Court of Appeals to have been 
war: 


We know, as a matter of history, . . . that the United States invaded 
Mexico, with a column of troops . . . It is not the purpose of this opin- 
ion to go into the history of the trouble between the two countries and 
the incidental fights and battles which may have occurred in connection 
with those troubles. Suffice it to say, they did occur, and under the 
authorities this brought about a condition of “war” between the two 
countries, . . . That astate of warfare existed between the two countries 
is not questioned.*+ 


Similarly, the intervention by the United States in China during the Boxer 
Rebellion was declared by a Federal court to have been war: 


By reason of the occupation of Chinese territory by a large military force 
of this government, under the authority of the Department of War, the 
many conflicts between the forces of this government and the armed 
Chinese troops, and the recognition of a condition of war by the Con- 
gress of the United States in making payment to the officers and men of 
this government there engaged on a war basis . . . there prevailed in 
China a condition of war within the meaning and the intent of the fifty- 
eighth article of war.®? 


The fact of armed intervention and armed resistance to the intervention in 

both cases is deemed sufficient to create war. However, since there is ap- 

parently no case material outside of Perrin v. U. 8. which treats of unresisted 

reprisal or intervention, generalization is difficult. Yet on the basis of the 
30 People v. McLeod, 1 Hill (N. Y.) 377 (1841). 


31 Arce v. Texas, 202 S. W. 292 (1918). 
3? Hamilton v. M’Claughry, 136 Fed. 445-450 (1905). 
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cases above reviewed, it seems fair to say that American courts consider 
that armed intervention becomes war if resisted by an organized group 
within the state the object of the intervention, and that, conversely, failure to 
provide organized resistance would make the situation a continuance of the 
state of peace. 

This is, of course, a virtual endorsement of the challenge theory by the 
American courts, the idea expressed most cogently in the Schooner En- 
deavor, that “while reprisals are acts of war in fact, it is for the state affected 
to determine for itself whether the relation of actual war was intended by 
them.” 83 The sole difference, but an important one, is that in the Schooner 
Endeavor the Court of Claims refused to admit that the mere fact of author- 
ized resistance by the affected state was sufficient to indicate the taking up on 
its part of the challenge proffered. Yet the challenge doctrine is not unan- 
imously indorsed, for an English court in the case of The Nayade said that 
there might be war whether the challenge offered by armed invasion was 
taken up or rejected. In 1801 Portugal, although invaded by the French, 
steadfastly refused to declare war or consider herself at war with that nation. 
The court, however, found that: 


The relation, which that country has borne toward France at different 
periods, has been extremely ambiguous. At first there was a wish on the 
part of Portugal not to consider herself as being at war with France; 
and if a submissive conduct, and a disposition not to resist injuries, could 
have afforded protection against the violence of France, she might have 
escaped: but it is equally notorious that all these concessions were made 
without success and proved utterly inefficacious to prevent Portugal 
from being implicated in a war with France. 

Whatever might be the prostration and submissive demeanor on one 
side, if France was unwilling to accept that submission, and persisted in 
attacking Portugal, it was sufficient; and it cannot be doubted by any- 
body who has attended to the common state of public affairs, that Portu- 
gal was considered as engaged in war with France.** 


The question thus arises concerning how long and on how great a scale the 
invasive hostilities must continue before such a situation would be recognized 
asa state of war. The situation is in many respects similar to the Japanese 
invasion of Manchuria, where China never considered herself at war with 
Japan and the Chinese Government never authorized organized resistance. 
Two American cases go further than The Nayade and find that mere invasion 
or hostility on the part of one nation may institute war. In The Amy 
Warwick a Federal district court said: 


If a foreign nation should send its fleets and armies to capture our ves- 
sels, ravage our coasts, and invade our soil, would not this be war,— 
giving to the United States, as a nation, the position and rights of a bel- 
ligerent? 


8 Supra, p. 648. % The Nayade, 4 C. Rob. 251, 165 Reprint 602 (1802). 
% The Amy Warwick, 1 Fed. Cas. No. 341 (1862). 
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In an earlier case another American court was even more emphatic: 


If, indeed, a foreign nation should invade the territory of the United 
States, it would, I apprehend, be not only lawful for the president to re- 
sist such invasion, but also to carry into the enemy’s own country the 
hostilities, and for this plain reason, that a state of absolute and com- 
plete war actually exists between the two nations.*® 
On the basis of these cases, organized invasion of a state by another would 
create a state of war, and all armed intervention or violent reprisal action 
would bring about a state of war. 

It might be convenient here briefly to recapitulate the deductions from 
the preceding material. It has been found that both the English and the 
American courts find only two relationships possible between states, either 
peace or war. However, with regard to reprisals and intervention the 
courts are not in complete harmony. These instances of intervention and 
reprisals fall into two general classes, those where the action was resisted by 
the affected state and those where it was not. In the first class it should be 
pointed out that, except for the cases decided by the Court of Claims with 
regard to the French Spoliations, resisted intervention or reprisal action has 
been called war. Furthermore, serious objections on the ground of logic and 
law have been raised with regard to the decisions of the Court of Claims in the 
Spoliation cases. Both sets of cases purport to have been decided on the 
intent of the war-making authority of the government, but in the Spoliation 
cases the authorization of resistance and the actual carrying on of such re- 
sistance were not allowed as evidence of intention to make war, while in the 
other cases they were so allowed. 

A few cases have also been reviewed which tend to suggest that there may 
be a period of ambiguity in which the subsequent action of the parties may 
make it peace or war. This amounts to saying that the intention of the 
parties would be retroactive in law. Objection on several grounds has been 
raised to this stand, the chief of which would be that peace must be pre- 
sumed in the absence of intention to make war being manifested, and the 
tacit consent of the parties to the hostilities, implied in their allowing the 
situation to be so interpreted and acted upon, would seem to preclude a later 
revelation that one or the other of them intended war all the time. It would 
thus seem logical to conclude that organized intervention or reprisal action, 
if resisted, and when resisted, by organized forces, brings about a condition 
of war. 

The second class of reprisals or interventions, those where there is no or- 
ganized resistance by the affected state, are termed in some cases war, and in 
others peace. The determining criterion employed by the courts in the 
cases preceding has generally been the intention of the parties to the conflict. 
Hence, the persistence of France in attacking Portugal, in spite of the latter’s 
desire to avoid such a legal condition, was adjudged by the English court 


% United States v. Smith, 27 Fed. Cas. No. 16432 (1806). 
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to be sufficient to create a state of war. Clearly it is certain that, in an in- 
stance of undeclared war, intention expressed in a unilateral declaration by 
one party brings about a state of war regardless of the contrary desire of 
the other party involved. Indeed, it will be recalled that several South 
American states were by such declaration put in a state of war with Ger- 
many in 1917-1918 without ever engaging in hostilities against that state.*” 
In a situation like that of The Nayade, where there is no declaration nor any 
resistance by the invaded state, the question which must arise is how ex- 
tensive and how prolonged the hostile action by one party must be to create 
a state of war, 7.e., to indicate the intention of the invading state to make war. 

It is unlikely that any quantitative formula will be discovered whereby 
intention to make war on the part of one party can be ascertained in the 
event of such invasive hostilities as in The Nayade. Indeed, this method 
of approach to the problem is hardly the correct one, for it would seem that 
in any armed intervention or reprisal action the state undertaking the ac- 
tion must recognize the risk of its action resulting in a state of war—either 
by resistance of the other party or a declaration of war by it. If the inter- 
vening or reprisal-committing state has no intention of creating a state of 
war by its action, that very action indicates that it, nevertheless, intends to 
run the risk of creating such a legal result. The distinction is one virtually 
without a difference. It amounts to the admission that action taken against 
small states incapable of resistance, and hence unresisting, does not indi- 
cate intention to make war. To grant the legal capacity of large states 
to resort to armed reprisals against smaller states without thereby manifest- 
ing intent in international law to make war would seem to impair one of 
the fundamental principles of the law of nations, namely, the juridical 
equality of states. Hence it would seem that the subjective doctrine of in- 
tent to make war should be abandoned as unsatisfactory. 

This doctrine that a state of war exists only when one or more of the 
parties manifests its intention to make war has been far from satisfying in 
its application thus far. The most flagrant example of what the intent the- 
ory may lead to is perhaps found in the Japanese Prize Court’s decision in 
The Ekaterinoslav. Here it was held by the Sasebo tribunal that the state 
of war began when the Japanese fleet “left Sasebo with the object of attack- 
ing the Russian fleet. Thus inferring from the state of things at the time, it 
is clear that a state of war existed before the capture of the ship.” 8 If in- 
tention is to be the criterion for determining the beginning of the state of 
war, it must be patently manifest. This amounts to either the issuance of a 
declaration or some other act which leaves no room for doubt. Rather than 

87 See G. G. Wilson, loc. cit. Lord Stowell in The Eliza Ann, 165 Reprint 1298 (1813), said: 
“A declaration of war by one country only is not a mere . . . challenge to be accepted or 
refused at pleasure by the other. It proves the existence of actual hostilities on one side at 
least, and puts the other party into a state of war also. . .” 


38 The Ekaterinoslav, Takahashi, Russo-Japanese War Cases, p. 582. See also, The Argun, 
p. 583, and The Mukden, p. 601. 
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seek to determine what the several governments intended in a situation, 
English and American courts have more often than not rejected so subjective 
a standard and looked rather to the objective fact of reciprocally authorized 
and organized hostilities as evidence of the state of war. 

“What is the difference,” asked the court in The Maria Magdelena, 
“whether a war is proclaimed by a Herald at the Royal Exchange .. . or 
whether war is announced by Royal ships and whole fleets, at the mouths of 
cannon? ... a lawful and perfect state of war may exist without proc- 
lamation.” ®® In Potts v. Bell another English tribunal said: “The court 
will take notice of the existence of open war between this and any other coun- 
try if necessary . . . It is sufficient to state, as here, that hostilities existed 
at the time, which is equivalent to a state of war.” 4° Lord Ellenborough, in 
Hagedorn v. Bell, also indorsed the principle that “Nations may be at war 
with each other by reciprocal acts of hostility done and suffered .. .” 4! 

The most extreme statement of this, which we may call the material fact 
conception of war, is found in an American case, Dole v. The Merchant’s 
Marine Insurance Company: 


War is an existing fact and not a legislative decree. Congress alone may 
have power to declare it beforehand, and thus cause or commence it. 
But it may be initiated by other nations, or by traitors; and then it exists, 
whether there is any declaration or not. It may be prosecuted without 
any declaration, or Congress may, as in the Mexican War, declare its 
previous existence. In either case it is the fact which makes “enemies” 
and not any legislative act.* 


Some writers on the law of nations have drawn the distinction between 
the state of war de facto and a legal state of war,** but English and American 
courts often see no difference between them. In The Parkhill an American 
court decided: 


Any nation may be involved in a war which has not been declared, and as 
to which her government has not legislated. Judges of English Prize 
Courts have agreed with Bynkershoek in the opinion . . . that the legal 
consequences of an actual war must be the same whether it has been 
declared or not. . . . In 1846 when Congress was in session, the United 
States were involved in a general war which was informally begun. 
The war with Mexico . . . broke out suddenly. Congress, therefore, 
declared that by an act of Mexico, a state of war existed between her 
government and the United States. If no such law had been enacted, 
there would none the less have been war with Mexico.** 


In another case it was maintained that “a declaration of war or the 
commencement of hostilities, which is equivalent thereto, between two 


89 The Maria Magdelena, 1 H. & M. 247, 165 Reprint 57 (1779). 

‘° Potts v. Bell, 3 B. & P. 191. 

‘t Hagedorn v. Bell, 1 M. & S. 459, 105 Reprint 168 (1813). 

* Dole v. Ins. Company, 51 Me. 465 (1862). 

8 Moore, Int. Law Digest, Vol. VII, p. 154; Fenwick, op. cit., pp. 428-429. 
“ The Parkhill, 18 Fed. Cas. No. 10,755a (1861). 
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nations ipso facto dissolves the partnership between citizens of the hostile 
states.” 45 

Many other cases, in American jurisprudence especially, indorse this ma- 
terial fact concept of war. An Indiana court found that the American Civil 
War “sprang forth . . . in the full panoply of war” and that no name given 
to it by the President or Congress “could change the fact,” #® while in Arce v. 
Texas, mentioned above, it will be recalled that the Supreme Court of Texas 
found “the incidental fights and battles” brought about a condition of war 
between Mexico and the United States.*7 Indeed, in another Civil War case a 
Tennessee court observed that: “the territory of the states was held by a 
line of bayonets in hostility to the Federal government; that government had 
not proclaimed a state of war, but in fact, as we judicially know, a civil war 
did exist.” 48 

The adoption of the idea that the state of war follows immediately upon 
the fact of the existence of organized authorized hostilities seems a far more 
logical position than does the acceptance of the notion that the state of war be- 
gins when one of the parties to the dispute manifests intention. The ab- 
surdity to which the latter may lead has been demonstrated in the Japanese 
Prize Court decision noted above. Intention, if it is to be accepted in in- 
ternational law, must be openly manifested, and be recognizable by parties 
other than the party itself manifesting the intention. The position taken 
by the English and American courts in treating the facts of organized hos- 
tilities as indicating such intention is far more in keeping with what inter- 
national law would seem to demand. 

However, the impression should not be given that the above cases are not 
in some measure contradicted by other decisions of English and American 
courts, for there are several which place the determination of the state of war 
within the sole province of the political branch of government. These 
American opinions are well summarized in Sutton v. Tiller: “The question, 
whether or not war, in its legal sense exists, is to be determined alone by the 
political power of the government; and of this determination the courts must 
take judicial knowledge”; *® and in the English cases by The Pelican: “It 
always belongs to the government of the country to determine in what rela- 
tion any other country stands toward it; that is a point upon which the courts 
of justice cannot decide.” ™° 

However, these cases are not in fundamental conflict with the preceding 
ones, since they by no means hold that the political department of govern- 


 Planter’s Bank v. St. John, 19 Fed. Cas. No. 11,208 (1869). 

# Baker v. Gordon, 23 Ind. 204; see also The Chapman, Fed. Cas. No. 2,602 (1864). 

47 Arce v. Texas, 202 S. W. 292; supra, p. 651. 

48 Lewis v. Preston Ludwig, 46 Tenn. 368 (1869). 

49 Sutton v. Tiller, 46 Tenn. 593 (1869); see also Kneeland-Bigelow v. Michigan Central 
R. R. Co., 207 Mich. 546 (1919). 

5° The Pelican, 165 Reprint 1160 (1809); see also The Hoop, 1 C. Rob. 196 (1799), and 
Blackburne v. Thompson, 3 Cap. 66. 
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ment must issue a declaration of war. Indeed, the purpose of the political 
department has been looked for by courts in other acts, like the authorization 
of hostilities or the proclamation of blockade. With respect to the latter, 
the American courts have adjudged that “Blockade itself is a belligerent 
right, and can legally have place only in a state of war,” *! and that “the 
proclamation of blockade is, itself, official and conclusive evidence to the 
court that a state of war existed.” 52. As to the former, the authorization or 
the existence of authorized hostilities has been deemed sufficient to indicate 
that the political department has chosen to regard the situation as a state of 
war. 

There seem to be no cases which maintain the necessity for the issuance of 
a formal declaration in order that a state of war may come into being. 
There does, on the other hand, appear to be doubt as to what constitutes a 
declaration of war. In the case of The Teutonia, that vessel, a Prussian 
brig, arrived off Falmouth, England, on July 10, 1870, and on the 11th 
received orders to proceed to Dunkirk, arriving off that port July 16th. The 
master of the ship, hearing rumors of war between France and Germany, 
did not enter the French port, but on the 18th consulted the German consul 
at Deal, who informed him that war had broken out. On the 19th he 
brought his vessel into Dover, the nearest neutral port. Suit was brought 
by an English firm for failure to deliver the goods to Dunkirk, and the de- 
fendant pleaded the existence of war as making the contract impossible of 
fulfillment. The official declaration of war by the French was issued on 
July 19th, but the court of first instance found war to have existed on the 
16th. The Lords, however, in considering the appeal, found otherwise: 


There does not appear to their Lordships to be any satisfactory evidence 
my : state of war existed between France and Prussia prior to the 19th 
of July. 

Their Lordships do not think that either the declaration made by the 
French minister to the French Chamber of Deputies on the 16th of July 
or the telegram sent by Count Bismarck to the Prussian ambassador in 
London, in which he states that that declaration appears to be equal to a 
declaration of war, amount to an actual declaration of war. And though 
itistrue .. . that a war may exist de facto without a declaration of war, 
yet it appears to their Lordships that this can only be effected by an 
actual commencement of hostilities, which, in this case, is not alleged.5* 


The case displays the difficulties which may and do arise even when war 
is declared before the beginning of any hostilities. What constitutes a dec- 
laration of war in the sense of international law? In what form and by 
whom should it be issued? These questions, which can hardly be answered 


5 United States v. The Tropic Wind, 28 Fed. Cas. No. 16,541a (1861); Coleman v. Ten- 
nessee, 27 U. S. 517. 

°° The Prize Cases, 2 Black 688 (1863); Freeborn v. The Protector, 12 Wall. 702 (1872); 
Gooding v. Varn, 10 Fed. Cas. No. 5,539 (1869). 

8 The Teutonia, 4 P. C. 171 (1870). 
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here, raise a fertile field for investigation to determine what the practice of 
states making such declarations has been. What, moreover, is the func- 
tion of the declaration of war, when, as Eagleton has pointed out, the declara- 
tion does not necessarily mark the beginning of war when hostilities have 
preceded the declaration? "4 

It is submitted that the preceding cases go far toward asserting that ma- 
terial war, the existence of authorized and organized hostilities between two 
states, creates a legal status of war. Whether one considers that the fact 
itself makes the state of war, or whether the fact is merely indicative of the 
intention of the parties, the courts have generally found that the state of 
war begins with such acts. The adoption of this doctrine on a wider scale 
would go far toward clearing up the problem of defining the state of war. 
If the courts of two of the world’s most powerful nations have steadily main- 
tained and enforced this principle, the question may legitimately be raised 
whether this principle is not embodied in the law of nations. Further re- 
search into the practice of the courts of other countries, as well as investiga- 
tion of the practice of states in declaring neutrality in contests in which two 
other states are involved, would seem to be worth while. 

The present necessity for agreement upon a definition of the legal state of 
war is only too evident in the light of the present armed hostilities in the Far 
East. Seemingly, wars are no longer to be declared, so that other criteria, 
objective in nature, must be found to ascertain when the state of peace is 
broken and the abnormal relationships of the state of war are inaugurated. 
Unless war can be more specifically defined, the number of anomalous condi- 
tions of armed hostility is likely to multiply. The neutrality legislation of 
the United States hinges upon the determination of a state of war by the 
President. In the Ethiopian-Italian conflict President Roosevelt led the way 
by asserting that that hostility constituted a state of war. Today, with far 
greater numbers of troops involved over a much wider area, the President has 
not yet found a state of war to exist between China and Japan. If the pres- 
ent Sino-Japanese conflict is not war, can so-called violations of the laws of 
war be charged to either party? If the situation is still one of peace, which 
state is responsible fordamages? The rights both of individuals and of states 
vary according to whether an existing condition is the normal one of peace or 
the extraordinary one of war. These English and American cases offer a 
logical approach to the much-needed definition. 


5 Clyde Eagleton, op. cit., p. 38. 


EDITORIAL COMMENT 
PIRACY IN THE MEDITERRANEAN 


Recent reports from the Mediterranean area of the civil war in Spain are 
painfully reminiscent of the submarine warfare against merchant shipping 
conducted by Germany during the World War. A number of merchant ships 
of various nationalities have been bombed by aéroplanes or attacked by 
submarines of doubtful identity. All the attacks were said to have been 
without warning and regardless of the fate of the passengers and crews, but 
fortunately there appears to have been but slight loss of life. Whatever the 
identity of the attackers, they were evidently acting in the interest of the 
Spanish insurgent forces. The attacks were obviously of great strategic im- 
portance in cutting the flow of supplies from Soviet Russia to the Spanish Gov- 
ernment, as both of those governments violently denounced the attacks and 
openly accused Italy of being responsible for them. England also became 
aroused over the danger to her “life line” through the Mediterranean Sea and 
demanded protective measures. 

The indiscriminate sinking by Germany of enemy and neutral merchant 


1 The following are among the reported attacks: 

Aug. 6, the Italian freighter Mongioia, the British tanker British Corporal, the French 
steamer Djebel Amour and the Greek steamer Ktistakis were bombed by aéroplanes thirty 
miles off the coast of Algiers. The captain of the Mongioia was killed and a Dutch noninter- 
vention observer wounded. (New York Times, Aug. 7, 10; London Times, Aug. 7.) 

Aug. 12, the Spanish Government tanker Campeador torpedoed and sunk fifty miles off 
Tunis. Twelve members of the crew lost. (New York Times, Aug. 13.) 

Aug. 13, the Danish freighter Edith bombed and sunk by aéroplanes thirty miles off 
Barcelona. The crew, including a French nonintervention officer, took to the boats and 
were rescued by fishing vessels. (New York Times, Aug. 14.) 

Same day, the French steamer Peame halted by a submarine twenty miles off Tunis. 
(New York Times, Aug. 14.) 

Aug. 14, the British tanker George McKnight shelled and set on fire by an unidentified 
warship off the coast of Tunis. The vessel was abandoned and all hands picked up by a 
passing steamer. (New York Times, Aug. 15.) 

Aug. 15, the Spanish motor vessel Ciudad de Cadiz sunk by a submarine near the mouth 
of the Dardanelles. The crew was picked up by a passing steamer. (New York Times, 
Aug. 16; London Times, Aug. 17.) 

Aug. 18, the Spanish steamer Armuru torpedoed in the Aégean Sea. The ship was 
beached and the crew landed in a customs launch. (New York Times, Aug. 20.) 

Aug. 23, the British steamer Noemi Julia attacked by aircraft fifteen miles off Cape 
Decreus. (New York Times, Aug. 24.) 

Aug. 25, the British tanker Romford attacked by aéroplane twenty miles off Barcelona. 
(New York Times, Aug. 27.) 

Aug. 28, French ship Theophile Gautier chased by submarines while entering the Darda- 
nelles from the Aigean Sea. (New York Times, Aug. 30.) 

Aug. 30, the Russian steamer Timiriasev torpedoed and sunk by submarine off Algerian 
coast. Passengers and crew took to the boats and were picked up by fishermen. (London 
Times, Sept. 1.) 
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vessels without warning and without regard to the safety of the passengers 
and crew, was the main reason for the entry of the United States into the 
World War,” but the treaties of peace which ended the World War, like some 
similar treaties in the past, failed even to mention the subject of submarine 
warfare, much less to attempt to remedy its abuse. The second of President 
Wilson’s fourteen points upon which the peace was supposed to be based, 
required “Absolute freedom of navigation upon the seas, outside territorial 
waters, alike in peace and in war, except as the seas may be closed in whole 
or in part by international action for the enforcement of international cove- 
nants,” but this point was suppressed when President Wilson accepted the 
British thesis that upon the establishment of the League of Nations there 
would no longer be any neutrals and therefore no necessity for international 
legislation on the subject of the freedom of the seas.’ 

A change in this point of view had taken place by the time the Conference 
on the Limitation of Armament was held in Washington in 1921-1922. A 
treaty was signed on February 6, 1922, by the naval Powers represented in 
that conference, namely, the United States, Great Britain and the British 
Dominions, France, Italy, and Japan, in relation to the use of submarines 
and noxious gases in warfare.* By Article I the signatory Powers declared 
that “among the rules adopted by civilized nations for the protection of the 
lives of neutrals and noncombatants at sea in time of war, the following are to 
be deemed an established part of international law”: 


(1) A merchant vessel must be ordered to submit to visit and search to 
determine its character before it can be seized. 

A merchant vessel must not be attacked unless it refuse to submit to 
visit and search after warning, or to proceed as directed after seizure. 


Sept. 1, the Greek freighter Tsepo bombed by aéroplanes twenty miles north of Barcelona. 
The vessel was beached, one seaman being killed and another wounded. (New York Times, 
Sept. 2.) 

Same day, the Russian steamer Blagovoje sunk by submarine in the A3gean Sea. Crew 
saved in the ship’s boats. (New York Times, Sept. 4.) 

Sept. 2, the British tramp ship Woodford sunk by a submarine off Cape Benicarlo. One 
member of the crew killed and six others injured. (New York Times, Sept. 3.) 

Same day, the Russian steamer Molakieff sunk by a submarine in the gean Sea. One 
member of the crew killed. (New York Times, Sept. 3.) 

Attacks have also been reported against warships upon international patrol duty in the 
Mediterranean as follows: 

June 15-18, two unsuccessful attempts to torpedo the German cruiser Leipzig. (New 
York Times, June 20.) 

Sept. 1, the British destroyer Havock attacked by submarine and repulsed off Cape San 
Antonio. (New York Times and London Times, Sept. 2.) 

2 This statement is made with knowledge of the views of those who would attribute other 
motives to President Wilson and his advisers. 

®See Woodrow Wilson and World Settlement, by Ray Stannard Baker, Vol. I, pp. 
382-383, Vol. II, p. 319. 

‘ For the text of the treaty see this JourRNAL, Supp., Vol. 16 (1922), p. 57. 
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A merchant vessel must not be destroyed unless the crew and passen- 
gers have been first placed in safety. 


(2) Belligerent submarines are not under any circumstances exempt 
from universal rules above stated; and if a submarine can not capture a 
merchant vessel in conformity with these rules the existing law of nations 
requires it to desist from attack and from seizure and to permit the 
merchant vessel to proceed unmolested. 
Article ITI invited all of the civilized Powers “to express their assent to the 
foregoing statement of established law so that there may be a clear public 
understanding throughout the world of the standards of conduct by which the 
public opinion of the world is to pass judgment upon future belligerents.” 
All of the signatories did not ratify this treaty and it never went into effect. 
When the Treaty for the Limitation and Reduction of Naval Armament 
was revised and renewed at London on April 22, 1930, the parties inserted a 
similar provision to regulate the use of submarines in war. Part IV (Article 
22) of the London treaty read as follows: 


The following are accepted as established rules of international law: 

(1) In their action with regard to merchant ships, submarines must 
conform to the rules of international law to which surface vessels are 
subject. 

(2) In particular, except in the case of persistent refusal to stop on 
being duly summoned, or of active resistance to visit or search, a warship, 
whether surface vessel or submarine, may not sink or render incapable 
of navigation a merchant vessel without having first placed passengers, 
crew and ship’s papers in a place of safety. For this purpose the ship’s 
boats are not regarded as a place of safety unless the safety of the pas- 
sengers and crew is assured, in the existing sea and weather conditions, 
by the proximity of land, or the presence of another vessel which is in a 
position to take them on board. 


The high contracting parties invite all other Powers to express their 
assent to the above rules.® 

The treaty provided that “Part IV shall remain in force without limit of 
time” (Article 23), but the treaty itself, with that exception, ceased to be in 
force on December 31, 1936. 

When it became evident that the London Naval Treaty would not be re- 
newed, a protocol was drawn up and signed in London on November 6, 1936, 
by the United States, Great Britain and the British Dominions, France, Italy, 
and Japan, confirming the acceptance of the rules laid down in Part IV and 
expressing their desire that these rules should be accepted by as great a num- 
ber of Powers as possible. Great Britain was requested to invite all Powers 
not signatories of the treaty to accede to the rules definitely and without limit 
of time. In response to this invitation the protocol of November 6, 1936, 
has been adhered to by Afghanistan, Albania, Belgium, Bulgaria, Finland, 


5 For the text of the London Naval Treaty see this JourNat, Supp., Vol. 25 (1931), p. 
63. Part IV is on p. 78. 


* The Protocol of London of Nov. 6, 1936, is printed in this Journat, Supp., Vol. 31 
(1987), p. 137. 
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Germany, Greece, Guatemala, Haiti, Nepal, Panama, Peru, Saudi Arabia, 
Sweden, and the Union of Soviet Socialist Republics. 

Such was the state of the conventional law governing the use of submarines 
in war when the events in the Mediterranean Sea above referred to took place. 
The upshot of those events was a conference of the Mediterranean Powers at 
Nyon, Switzerland. On September 14 representatives of Great Britain, 
Bulgaria, Egypt, France, Greece, Rumania, Turkey, the U.S.S.R., and Yugo- 
slavia, signed an accord for the purpose of ending attacks by submarines 
against merchant ships not belonging to either of the conflicting Spanish 
parties.’ The accord denounced these attacks as violations of the rules of 
international law referred to in Part IV of the Treaty of London of April 22, 
1930, and confirmed in the protocol signed at London on November 6, 1936, 
and declared that the said acts are “contrary to the most elementary dictates 
of humanity, which should be justly treated as acts of piracy.” Without 
admitting the right of either party to the conflict in Spain to exercise bellig- 
erent rights or to interfere with merchant ships on the high seas, even if the 
rules of warfare at sea are observed, the parties to the accord agreed to the 
following special collective measures “against piratical acts by submarines” 
with the view to the protection of all merchant ships not belonging to either 
of the conflicting Spanish parties: (1) Any submarine which attacks such a 
ship in any manner contrary to the rules of international law above referred 
to shall be counter-attacked and, if possible, destroyed; (2) the same action 
shall be taken against any submarine encountered in the vicinity of a position 
where a ship not belonging to either of the conflicting Spanish parties recently 
has been attacked in violation of the said rules in circumstances which give 
valid grounds for belief the submarine was guilty of the attack. Attacks by 
surface vessels or aircraft were brought within the terms of the accord by a 
supplementary agreement signed at Geneva, September 17, by the same 
Powers.® 

In order to facilitate putting these arrangements into force, the Mediter- 
ranean Sea was divided into zones to be patrolled by the participating Powers. 
The Adriatic and Tyrrhenian Seas and the waters along the coasts of Libya 
were reserved for patrol by Italy in case that government should become a 
party to the accord. The remainder of the western Mediterranean is to be 
patrolled by the British and French fleets which will operate both upon the 
high seas and in the territorial waters of the participating Powers in accord- 
ance with the division of the area agreed upon by the British and French 
Governments. In the eastern Mediterranean, each of the participating 
Powers will operate in its own territorial waters. The British and French 
fleets will patrol the high seas up to the entrance to the Dardanelles in those 
areas where there is reason to apprehend any danger to shipping in accordance 


7 The text of the accord was published in the New York Times, Sept. 15, p. 46, and 
appears in this Journat, Supp., p. 179. 
8 The text of the supplementary agreement appears in this JourNAL, Supp., p. 182. 
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with the division of the area agreed upon by the British and French Govern- 
ments. Other participating governments on the Mediterranean seaboard 
undertake to furnish the British and French fleets any assistance that may be 
asked for, including the right to take action in their territorial waters and to 
use such of their ports as may be indicated. The limits of the zones referred 
to are subject to revision from time to time. 

Although the accord of September 14 and the supplementary agreement of 
September 17 denounced as “piratical” the acts of submarines, aircraft and 
surface vessels in violation of the rules of international law laid down in the 
London Naval Treaty of 1930 and the protocol of November 6, 1936, that 
term is not used in either of those international acts, but the unratified 
treaty of February 6, 1922, above referred to, specifically provided that any 
person who should violate any of the rules established for the use of sub- 
marines in war would be liable to trial and punishment “as if for an act of 
piracy.” Article III of that treaty read as follows: 


The Signatory Powers, desiring to insure the enforcement of the 
humane rules of existing law declared by them with respect to attacks 
upon and the seizure and destruction of merchant ships, further declare 
that any person in the service of any Power who shall violate any of those 
rules, whether or not such person is under orders of a governmental 
superior, shall be deemed to have violated the laws of war and shall be 
liable to trial and punishment as if for an act of piracy and may be 
brought to trial before the civil or military authorities of any Power 
within the jurisdiction of which he may be found. 

So far as published, the agreements signed at Nyon on September 14 and at 
Geneva on September 17, contain no provisions for the punishment as pirates 
of the officers and crews of offending vessels or craft who may be caught com- 
mitting “piratical acts.” Should such offenders be captured, their punish- 
ment or other disposition might raise some very interesting legal questions, 
especially if they should happen to be Spaniards or nationals of other govern- 
ments not signatories to the so-called “anti-piracy agreements.”® At least 
one instance was reported during the World War of the summary execution 
on the spot of the officers and crew of a German submarine caught by a British 
cruiser in the act of sinking a British merchant vessel. The German Govern- 
ment demanded that the British Government prosecute the commander and 
crew of its cruiser for murder and punish them according to the laws of war. 
The British Government, without admitting the facts, justified the alleged 
action of its officers as retaliation against the ruthless methods employed in 
the German submarine warfare.!° 

° For definitions of the offense of piracy and a statement of the rights of persons accused 
of the crime, see the Draft Convention on Piracy, with comment, prepared by the Harvard 
Research in International Law and reproduced in this Journau, Supp., Vol. 22 (1932), p. 
741. An appendix contains a collection of the texts of piracy laws in various countries. 

10 See the documents in the case of the British auxiliary cruiser Baralong published in 
British Parliamentary Papers, Misc. No. 1 (1916) (Cd. 8144], and reprinted in this JourNnat, 
Supp., Vol. 10 (1916), pp. 79-86. 
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The legal basis for declaring the attacks in the Mediterranean to be acts of 
piracy seems to be the lack of recognition of belligerency of the parties to the 
conflict in Spain, and the Nyon accord is careful not to admit “the right of 
either party to the conflict in Spain to exercise belligerent rights.” The ac- 
tivities of both forces in Spain upon the high seas are accordingly regarded 
by the Powers signatories to the anti-piracy agreement as those of mere 
insurgents. Several cases have arisen before regarding the status of insur- 
gent vessels carrying on operations on the high seas. Space does not permit 
of the consideration of all of these interesting cases, but the law seems to be 
properly stated by Dr. James Brown Scott as follows: “It is today recognized 
in practice as well as in theory, that a vessel belonging to insurgents who 
have not yet been recognized, will not be treated as a pirate engaged in a 
piratical enterprise, if it limits its actions to the parent state.”14_ The rule 
is stated by Oppenheim as follows: 


A privateer is not a pirate as long as her acts of violence are confined to 
enemy vessels, because such acts are authorized by the belligerent in 
whose service she is acting. . . . Doubtful is the case where a privateer 
in a civil war has received her letters of marque from the insurgents, and, 
further, the case where during a civil war men-of-war join the insurgents 
before the latter have been recognized as a belligerent Power. It is evi- 
dent that the legitimate Government will treat such ships as pirates; but 
third Powers ought not to do so, as long as these vessels do not commit 
any act of violence against ships of these third Powers. 


In illustration of the rule, Oppenheim cites an incident which occurred in 1873 
when an insurrection broke out in Spain and Spanish men-of-war stationed 
at Cartagena fell into the hands of the insurgents. The Spanish Government 
proclaimed these vessels pirates, but Great Britain, France and Germany in- 
structed the commanders of their warships in the Mediterranean not to inter- 
fere as long as the insurgent vessels abstained from acts of violence against 
the lives or property of their subjects.12_ A case showing the operation of the 
rule the other way is also cited by Oppenheim. In 1877, during a revolu- 
tionary outbreak in Peru, the Peruvian warship Huascar was taken by the 
insurgents, put to sea, stopped British steamers, seized coal supplies, and 
forcibly removed two Peruvian officials who were passengers on board. The 
Huascar was attacked by the British squadron but escaped. Subsequently, 
the Peruvian Government claimed an indemnity from Great Britain. The 
law officers of the Crown held that as the Huascar was sailing under no na- 
tional flag and was an irresponsible depredating cruiser, the conduct of the 
British admiral should be approved. The question then came before the 
House of Commons, and the Attorney-General maintained that the Huascar 
was a rover committing depredations on foreign shipping. It would have 


1 Cases on International Law (1922), p. 548, n. 6. 
12 Oppenheim, International Law (2d ed.), Vol. I, pp. 341-342. 
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been otherwise, he conceded, if there had been an existing rebellion entitled 
to the rights of belligerency.18 
It is not recalled that the United States in its protests to Germany during 
the World War applied the term “piracy” to the acts of German submarines 
against merchant vessels, but the American protests contained elements in 
the definition of piracy as the term is commonly used. Summarizing these 
protests in recommending to Congress on April 2, 1917, a declaration of a 
state of war with Germany, President Wilson declared “the present German 
submarine warfare is a warfare against mankind. It is a war against all 
nations.” Hostes humani generis is the phrase usually applied by jurists to 
pirates. The London Treaty of 1930 and Protocol of 1936 have now enacted 
in conventional form the rules of international law for which Secretary of 
State Lansing contended in his notes to Germany. Indeed, Germany at that 
time did not deny the existence of those rules but pleaded necessity and retali- 
ation by way of confession and avoidance. For the parties to the London 
agreements of 1930 and 1936 the contentions of the United States in regard to 
the rules of submarine warfare have been transposed from customary to con- 
ventional law. The signatories to the Nyon accord have gone a step farther 
and provided an international sanction for the observance of the rules during 
the hostilities in Spain. 
Gerorce A. FIncH 


FAR EASTERN POLICY OF THE UNITED STATES 


The statement of Secretary Hull, issued on the night of August 23, concern- 
ing the policies of the United States in the Far East,! is a sane and responsible 
utterance. It does not, as some citizens now urge upon him, surrender any 
right; it takes no position which might incur the risk of leading the nation into 
war; it sets no limitations upon the future action of this state. It is founded 
upon the solid rock of fundamental principle, and it proposes and urges that 
states proceed with due respect for law and peace. 

Two anticipated courses of action are mentioned in this statement: a re- 
quest for the appropriation of funds for emergency relief in the Far East, and 
the dispatch of a regiment of marines to Shanghai. Both plans are incidental 
to the duty of protecting American citizens abroad, a function well recognized 
in international law and in our own practice. They may be regarded as min- 
imum measures in the pursuance of this duty. Nevertheless, in view of the 
attitude of certain groups whose fear of war leads them into extremes of 
thinking, criticism of even these efforts was to be expected, and has appeared. 
It is apparently the view of many who uphold the so-called neutrality legis- 
lation that an American citizen who desires to go abroad should go at his 


8 For the foregoing facts in the case of the Huascar, see Oppenheim, op. cit., and Moore, 
International Law Digest, Vol. II, pp. 1086-1087. This section of Moore’s Digest gives 
other incidents in which similar questions were involved. 

1 Printed below, p. 669. 
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own risk, and should be prepared to submit, upon his own responsibility, to 
all ensuing consequences. If this premise be correct, then Congress should 
not appropriate money for the rescue of distressed Americans in China, nor 
should a regiment of marines be sent to their aid. 

It is not believable that the American people as a whole build upon so false 
a premise; certainly, no acceptance of such a belief is to be found in the ut- 
terances of responsible statesmen in this country. The American who en- 
gages in trade or other legitimate activity in a foreign country is worthy of the 
protection of his state for the same reasons as is the butcher or baker who sets 
up his shop in an American village. In either case, it may be assumed, the 
motive is personal gain; but in each case, the citizen is supplying needs and is 
contributing to the well-being of his nation. It is unnecessary to prove to 
the readers of this JourNAL that international intercourse is today an essential 
part of the life of every individual, whether or not he feels it directly. LIllus- 
trations may be found in every field: recently, when bandits overran Szechuan 
and were seeking food, the supply of white hog bristles was so depleted that 
toothbrush prices throughout the world were affected. And, to cite a more 
important example, the most plausible justification for the aggressive policy 
of Japan in China is her economic need. When (the Japanese argue) they 
entered late into the field of industrial competition, they found trade barriers 
of various kinds erected against their progress. They sought relief in bilat- 
eral negotiation in vain; they joined the League of Nations, hoping for col- 
lective action to relieve the international economic pressure, again in vain; 
they attempted peaceful economic codperation with China, but were blocked 
by the Great Powers who had interests there; their only recourse, then, in 
their need for foreign goods and markets, was to the use of force. Other 
states make like claims. Whether or not the facts justify the claim in a 
specific case, international trade becomes a matter of high importance for 
nations, and those who are employed in it are entitled to legal protection. 

It is natural enough for the young American to express his unwillingness 
to endanger himself in a war for the protection of Americans abroad; but the 
logic of his refusal would lead him also to reject aid for the butcher or baker 
who is attacked and robbed. In the latter case, it is true, he may expect a 
policeman to perform this duty in his behalf; but he is prepared to support 
the policeman financially and even, at times, to the risk of his own life. If 
he would provide and support an international policeman, he would likewise 
avert a large part of his personal risk. But without the policeman he must 
come to the aid of his fellow citizen, if he expects to be aided when danger 
threatens him. 

These are simple propositions, but so fundamental that upon them the 
whole structure of the state is founded. Upon them, too, is founded the large 
and well-established body of international law which protects the alien in his 
legitimate activities. To abandon this protection is to abandon not only the 
law, but the foundations of human justice. This is so thoroughly understood 
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by Americans, so well in consonance with American character and tradition, 
that the current demands for abandonment of protection and surrender 
of our rights must be regarded as a momentary aberration. Certainly, no 
such implication is to be found in the statement of Secretary Hull. 

It is not to be implied from the foregoing remarks that the Government of 
the United States should provide an absolute guarantee of the lives and prop- 
erty of Americans abroad. There may be times, as there have been in the 
past, when the Government should warn Americans to withdraw, providing 
assistance for this purpose if necessary. International law fixes certain 
boundaries of rights and of action; a state must protect its citizens in accord- 
ance with this law. In such a situation as the conflict now raging in China, 
there are difficult legal questions as to rights of protection and of reparation, 
difficult not only because war and law are antithetical, but also because 
of the uncertainty as to whether or not war exists. It is amazing that inter- 
national lawyers have thus far constructed no sufficient definition of war; ? 
the lack of such a definition becomes increasingly embarrassing in view of 
treaties forbidding war, of the application or not of the laws of war to such 
situations as now exist in China or the Mediterranean, or of such legislation 
as the “Peace Act” passed by the Congress of the United States. President 
Roosevelt has, in the face of demands from some clamant groups, wisely de- 
clined to proclaim the existence of a state of war between China and Japan. 
From a technical viewpoint, there is sufficient argument upon both sides of 
this question to justify hesitation; from a practical viewpoint, the neutrality 
legislation, incorrect in principle and not intended for such a conflict as the 
present one, is now revealing, as it is studied, many unthought-of risks. 

Between claiming one’s rights under the law, and going to war in order to 
secure those rights, there is a long step, which it is not necessary to take. 
Secretary Hull makes no commitments on the part of the American people 
to take any action; he merely claims the observance of our rights under inter- 
national law. This would lead ultimately to the presentation of claims for 
injuries suffered by American citizens at Shanghai and elsewhere—claims 
which would involve some very complicated problems. The treaties which 
built up the international settlement at Shanghai create an exceptional situ- 
ation. The uncertainty as to whether war exists leads to uncertainty as to 
whether claims should be based upon the law of war or the law of peace. 
(Does the failure of the President to proclaim the existence of a state of war 
preclude later argumentation based upon the assumption of the existence of 
war?) Consideration should be given also to the intimation by spokesmen 
for Japan that China must bear the responsibility for damages suffered by 
aliens in China.’ 


2 See article entitled“‘English and American Courts and the Definition of War,” by William 
J. Ronan, supra, p. 642. 

See the case of the brig General Armstrong, Moore, Digest. International Arbitrations, 
II, p. 1071. 
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It is suggested, however, that new legal principles may now be invoked 
which would tend to increase the responsibility of a war-making state. 
Secretary Hull, in the above-mentioned statement, remarks that there are 
issues and problems in the present situation which go far beyond the matter 
of protecting American citizens. The basis of this interest is to be found in 
his assertion (beyond doubt correct) that, “when there unfortunately arises 
in any part of the world the threat or the existence of serious hostilities, the 
matter is of concern to all nations.’”’ Consequently, he continued, while 
this Government does not believe in political alliances or entanglements, it 
does not, on the other hand, believe in isolation; rather, it believes in “in- 
ternational codperation for the purpose of seeking through pacific methods 
the achievement of those objectives set forth in the statement of July 16.” * 
It seems just to say that these objectives are now more than desiderata; 
they have, in part at least, been incorporated into the public law of the com- 
munity of nations. According to newspaper reports, some sixty nations have 
confirmed them, in reply to the statement of July 16; such of them as require 
pacific settlement of disputes have been signed and ratified in treaties by 
practically all states, including China and Japan; their principles have been 
reaffirmed on various occasions. 

Consequently, the state which resorts to war in disregard of these various 
covenants may be regarded as a lawbreaker, and held responsible for in- 
juries occasioned through its illegal conduct. To work this out into rules and 
precedents will doubtless require much litigation and judicial action; but 
the principle is so well established that courts may take judicial cognizance 
of it. The responsibility for damages occasioned by the illegal use of force 
should certainly be greater than in the days when war was regarded as a 
legitimate enterprise. If Japan is conducting a war, it is an action contrary 
to public law, and for its consequences she should accept responsibility ; if she 
is not engaged in war, then she is destroying property and injuring aliens in a 
most irresponsible and shocking fashion. In either case, injured states 
should claim full reparation for damages suffered in violation of international 
law. 

A responsible statesman must uphold the rights and interests of his people: 
for what other purpose does the state exist? The extent to which he should 
go in this effort varies with circumstances; but Secretary Hull does not in the 
least suggest that the United States should resort to coercion in support of her 
claims. To do so would run counter to American opinion, and in any case 
would be premature and unnecessary. Nevertheless, the time will doubtless 
come when the American people will be forced to take such a question into 
serious consideration. When righteous men stand aside and permit the un- 
just man to have his way, the result is not only that the unjust man increases 
his capacity for evil, with corresponding danger to the righteous man, but 
also that moral standards deteriorate and the whole social organism becomes 


‘ Printed below, p. 689. 
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diseased. This is the lesson of history; and never has it been more clearly 
demonstrated than in recent years. When the community of nations per- 
mitted certain states to violate treaty and law, these states were encouraged to 
other illegal steps; and now we have increased armaments, aggression, broken 
treaties and law, even piracy, and a general let-down of confidence and morale 
in the community of nations. The seed sown in 1931 is now bearing fruit 
lushly, not only in the Far East but in Europe; and the community of nations, 
as a result of its passivity, must now suffer. Submissive acceptance of vio- 
lence never stops violence; it only leads to more. This was the conclusion 
reached recently by the British Labor Party, which abandoned its policy of 
pacifism and now demands that aggressors be confronted with “emphatic 
superiority of armed force.” 

It is not proposed that the United States should take the réle of a Don 
Quixote upon the international scene, and break a lone lance for the cause of 
justice. It is proper, however, for the United States to demand respect for 
international law and treaties; and in his resolute effort to this end Secre- 
tary Hull should be supported loyally. Reparation should be strictly de- 
manded for all injuries in violation of international law; and there is no 
justification for leaning so far backward, under the neutrality legislation, as to 
aid an aggressor state in its brutal and inhumane conduct of hostilities. The 
policy of the Department of State toward the Far Eastern conflict is correct 
and should be supported; but any constructive foreign policy for the future 
must take into consideration the responsibility of the community of nations 
for maintaining peace, if necessary by coercive action. 


We must shift from the theory of treating the relations between na- 
tions as something depending upon the law of contracts which concerns 
only the contracting parties, to the view under which the relations be- 
tween nations are regarded as involving the maintenance of order in the 
community of nations, which is the concern of every independent coun- 
try.5 

CLYDE EAGLETON 


STATE DEPARTMENT STATEMENT REGARDING THE SITUATION IN 
THE FAR EAST* 


At his press conference on August 17, the Secretary of State announced that (1) legis- 
lative action to make available funds for purposes of emergency relief necessitated by 
the situation in the Far East had been asked and that (2) this Government had given 
orders for a regiment of Marines to prepare to proceed to Shanghai. The Secretary 
then discussed at some length the principles of policy on which this Government was 
proceeding. 

The situation at Shanghai is in many respects unique. Shanghai is a great cosmopoli- 
tain center, with a population of over three million, a port which has been developed 
by the nationals of many countries, at which there have prevailed mutually advan- 


5 Elihu Root, speaking before the Executive Council of the American Society of Interna- 
tional Law, April 27, 1918. Proceedings, 1918-1919, p. 18. 
1 Dept. of State Press Release, Aug. 23, 1937. 
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tageous contacts of all types and varieties between and among the Chinese and people 
of almost all other countries of the world. At Shanghai, there exists a multiplicity of 
rights and interests which are of inevitable concern to many countries, including the 
United States. 

In the present situation, the American Government is engaged in facilitating in every 
way possible an orderly and safe removal of American citizens from areas where there 
is special danger. Further, it is the policy of the American Government to afford its 
nationals appropriate protection, primarily against mobs or other uncontrolled ele- 
ments. For that purpose it has for many years maintained small detachments of armed 
forces in China, and for that purpose it is sending the present small reénforcement. 
These armed forces there have no mission of aggression. It is their function to be of as- 
sistance toward maintenance of order and security. It has been the desire and the 
intention of the American Government to remove these forces when performance of 
their function of protection is no longer called for, and such remains its desire and ex- 
pectation. 

The issues and problems which are of concern to this Government in the present sit- 
uation in the Pacific area go far beyond merely the immediate question of protection of 
the nationals and interests of the United States. The conditions which prevail in that 
area are intimately connected with and have a direct and fundamental relationship to 
the general principles of policy to which attention was called in the statement of July 
16,2 which statement has evoked expressions of approval from more than fifty govern- 
ments. This Government is firmly of the opinion that the principles summarized in that 
statement should effectively govern international relationships. 

When there unfortunately arises in any part of the world the threat or the existence 
of serious hostilities, the matter is of concern to all nations. Without attempting to pass 
judgment regarding the merits of the controversy, we appeal to the parties to refrain from 
resort to war. We urge that they settle their differences in accordance with principles 
which in the opinion not alone of our people but of most peoples of the world should 
govern in international relationships. We consider applicable throughout the world, in 
the Pacific area as elsewhere, the principles set forth in the statement of July 16. That 
statement of principles is comprehensive and basic. It embraces the principles em- 
bodied in many treaties, including the Washington Conference treaties and the Kellogg- 
Briand Pact of Paris. 

From the beginning of the present controversy in the Far East, we have been urging 
upon both the Chinese and the Japanese Governments the importance of refraining from 
hostilities and of maintaining peace. We have been participating constantly in consul- 
tation with interested governments directed toward peaceful adjustment. This Gov- 
ernment does not believe in political alliances or entanglements, nor does it believe in 
extreme isolation. It does believe in international codperation for the purpose of seeking 
through pacific methods the achievement of those objectives set forth in the statement of 
July 16. In the light of our well-defined attitude and policies, and within the range 
thereof, this Government is giving most solicitous attention to every phase of the Far 
Eastern situation, toward safeguarding the lives and welfare of our people and making 
effective the policies—especially the policy of peace—in which this country believes and 
to which it is committed. 

This Government is endeavoring to see kept alive, strengthened and revitalized, in 
reference to the Pacific area and to all the world, these fundamental principles. 


? Printed below, p. 689. 
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THE NINE POWER TREATY AND THE PRESENT CRISIS IN CHINA 


At the very foundation of international law, constituting the corner-stone 
of the whole structure, is the rule of the good faith of treaties: Pacta sunt 
servanda. Unless the pledged word of a nation can be relied upon, unless 
obligations undertaken freely and deliberately and in open council are to be 
carried out with scrupulous fidelity when the occasion for their application 
arises, there is no basis of confidence between nations and no ground for reli- 
ance upon the observance of any other rule of international conduct. The 
rule of good faith is more than a rule of mere usage or convention; it is one of 
the fundamental moral assumptions upon which all law, national or interna- 
tional, must ultimately rest. 

On February 6, 1922, at the close of the Washington Conference, the Nine 
Power Treaty “relating to principles and policies to be followed in matters 
concerning China” was signed by and between the United States, Belgium, 
the British Empire, China, France, Italy, Japan, The Netherlands and Portu- 
gal. The treaty came into force on August 5, 1925, with the deposit in 
Washington of the ratifications of all of the contracting Powers, and its provi- 
sions constituted thereafter new rules of law for the signatory states in rela- 
tion to China. It is believed that by this treaty Japan lost the legal right to 
declare war upon China or to carry on hostilities that are the equivalent of 
war. If this be true, then the conduct of Japan constitutes an international 
crime of the first magnitude and is so grave a challenge to international law 
and order that the other parties to the treaty and the community of nations 
as a whole can not witness the offense in silence. 

The terms of the treaty are well known.! Foremost among the obligations 
assumed by the contracting Powers, other than China, was the agreement 
(Article I) “to respect the sovereignty, the independence, and the territorial 
and administrative integrity of China.” This is followed by the agreement 
“to provide the fullest and most unembarrassed opportunity to China to 
develop and maintain for herself an effective and stable government.” 
These agreements, and others looking to the maintenance of the principle of 
the open door, were supplemented by an agreement (Article VII) that when- 
ever a situation should arise which in the opinion of any one of the contracting 
Powers might involve the application of the stipulations of the treaty and 
render discussion of such application desirable there should be “full and 
frank communication between the Contracting Powers concerned.” 

Unhappily it is more difficult in the case of nations to draw the line be- 
tween wrongful and excusable conduct than it is in the case of individual cit- 
izens. The breach of treaty obligations is not so simple a matter as the 
breach of contractual obligations between individuals. Treaties of a politi- 
cal character, dealing, as does the Nine Power Treaty, with “principles and 
policies,” are apt to contain loopholes through which the parties may escape 
without violation of the letter of their obligations. If the technical loopholes 


1 The text will be found in this JourNat, Supp., Vol. 16 (1922), p. 64. 
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are not wide enough, there may be the plea of change of circumstances and of 
higher national interests. The history of the recent past contains too many 
instances of assertions by a state that it is no longer bound by the strict terms 
of a treaty because of the fundamentally different conditions with which 
it is faced to make it a simple matter to determine between international right 
and wrong. Yet there are times when the facts are so clear that it is impossi- 
ble to withhold judgment. 

It may be conceded as a preliminary proposition that Japan, by its with- 
drawal from membership in the League of Nations, recovered in so far as the 
Covenant was concerned the customary right to resort to war as a means of 
redressing whatever wrongs it might believe should call for such action. 
Whether by the terms of the Treaty for the Renunciation of War Japan was 
still under legal restraints that would make resort to war or to hostilities 
equivalent to war a violation of treaty obligations is a further question which 
need not complicate the question of obligations under the Nine Power Treaty. 
The Kellogg Pact is one of general obligation, and the qualifications attached 
to it may raise some doubts in the minds of lawyers if not in the mind of the 
general public. The Nine Power Treaty, on the other hand, constitutes a 
specific obligation; it is directed towards specific conditions; and it con- 
templates as its beneficiary a particular country whose rights and interests 
were the immediate object of the treaty. If Japan can be held to have vio- 
lated the Nine Power Treaty, a corresponding violation of the Kellogg Pact 
may be assumed or, for that matter, waived. 

The case of Japan against China has been set forth officially in the recent 
statement of the Foreign Minister Koki Hirota at a special session of the 
Parliament held on September 5. It rests primarily upon the anti-Japanese 
campaign conducted by the Nanking Government following the efforts of the 
Japanese Government to settle the problems peacefully through local agen- 
cies. In consequence of this campaign the evacuation of Japanese residents 
along the Yangtze River was begun. Then occurred the murder at Shang- 
hai of two members of a Japanese landing party. Japan demanded the with- 
drawal of Chinese troops and the removal of military works that had been 
erected in violation of the truce agreement of 1932. Instead of meeting the 
demand, China increased its troops. A plan proposed by the Consuls Gen- 
eral at Shanghai of Great Britain, the United States and France for direct 
negotiations between Japan and China was answered by an attack by Chi- 
nese airplanes upon Japanese forces adjacent to the International Settlement. 
Japan then abandoned all hope of a peaceful settlement. A British proposal, 
supported by the French and American Governments, for the suspension of 
hostilities in the Shanghai area was answered by Japan to the effect that hos- 
tilities could not be brought to an end except by the withdrawal of Chinese 
troops whose presence in the area was in violation of the 1932 agreement. 
In North China, “in wilful disregard of various pledges and agreements,” 
the Central armies of China were moving northward “to indulge in a series 
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of provocative actions.” Japan thus finds itself “engaged in a major con- 
flict with China on extended fields.” The policy of Japan is to stabilize 
East Asia by “codperation” between Japan, Manchukuo and China for their 
common well-being. Since China has met this policy by inciting public 
opinion against Japan, Japan was obliged to “counter it” by force of arms. 
China must be compelled to “mend her ways”; and it is to be hoped that “the 
statesmen of China,” turning a new leaf, “will act in unison with the high aim 
and aspirations of Japan.” 

It is believed that none of the excuses offered by Japan can justify the 
open repudiation of its obligation to respect the sovereignty, the independ- 
ence and the territorial and administrative integrity of China. The “inci- 
dents” which gave rise to the decision of the Japanese Government to enter 
upon hostilities were obviously relatively trivial affairs which could readily 
have been disposed of by direct negotiations or by the mediation of third 
Powers had there been any desire on the part of Japan to have recourse to 
such pacific measures. The statement of the Japanese Foreign Minister 
implies that the incidents were but the occasion for the opening of hostilities, 
not the cause. What then is left? No more than that the present Chinese 
Government is opposed to the Japanese military and economic penetration 
of China, that it must be put out of office, that the new government which 
succeeds it must be one which will acquiesce in the plans of Japan. Such 
a government could, under the present circumstances, only be one nominated 
by Japan and supported by it against the will of the Chinese people. Is 
not this precisely the situation which it was the intention of the Nine Power 
Treaty to prevent? At the time of the conclusion of the treaty Japan knew 
well the resistance which China had made to the efforts of Japan to obtain 
political control over the country and the probability of such resistance to 
similar efforts in.the future. Knowing this, the Japanese Government nev- 
ertheless signed the agreement, pledging itself not to do what it is now its 
avowed object to carry out. 

Is it possible for Japan by military force to detach whole provinces of 
northern China and to set up in them puppet governments friendly to Japan, 
and, in so doing, not violate the sovereignty and independence and terri- 
torial and administrative integrity of China? Admitting the failure of the 
Nanking Government to maintain “an effective and stable government” in 
a number of outlying sections of the country, is it possible that the present 
effort of Japan to overthrow that government, the one unifying agency of 
recent years, can be interpreted as providing “the fullest and most unem- 
barrassed opportunity” to China to develop and maintain for itself such form 
of government? Even if it be true that the Nanking Government and “local 
militarist régimes” have carried on an anti-Japanese campaign and have 
incited public opinion against Japan, is it possible that Japan can lay out so 
broad a policy as that of compelling China “to mend her ways,” which could 
only mean the dismissal of the present Chinese leaders and the complete sup- 
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pression of public opinion, and in so doing not be denying to China what the 
terms of the Nine Power Treaty explicitly promised to it? Conceding the 
validity of the truce agreement of 1932 with respect to the restrictions upon 
Chinese troops in the Shanghai area, is it possible that a technical violation 
of that minor agreement, under the circumstances of provocation created by 
the presence of Japanese troops in the northern provinces of China, should 
be made a ground for the violation by Japan of a most solemn multilateral 
treaty to which seven other nations besides China were parties? Is the ex- 
ercise of the right of self-defense by China to be interpreted as a refusal to 
enter into negotiations with the government of the invading army, so as to 
justify the invader in closing the door to further negotiations? 

The indictment could be extended at length, but to do so would not make 
more evident the fact that the Nine Power Treaty has been openly and grossly 
violated by Japan. The effects of this attack by Japan upon the integrity 
of international law must, it is to be feared, be far-reaching. Each time that 
a solemn treaty is violated there is an encouragement to other states to regard 
their international obligations with equal indifference. An attitude of cyni- 
cism develops, the result of which is to make the conclusion of new treaties 
seem a futile task. If the day should come when nations shall have lost con- 
fidence in their mutual good faith, if the pledged word of a state is to bind it 
only so long as a delicately adjusted balance of power makes it expedient to 
abide by the agreement, then indeed the slow progress of international law 
during the past three hundred years will have been reversed and the condi- 
tions of international anarchy described by Grotius in the introduction to his 
famous treatise will be witnessed in our own time. 

What measures may the international community take in the presence of 
this threat to the law which is its bond of unity? Must public opinion be 
silent, on some theory that criticism of wrong-doing may provoke the wrong- 
doer to pursue his policies with all the greater determination or may wound 
the sensibilities of a friendly people who can not justly be made to bear in 
full share the indictment of their government’s conduct? The old rule of 
diplomacy was that you must not speak unless you were prepared to back up 
your words with armed force, which was then the only sanction of the law. 
Today there are other forces in the world, the moral force of condemnation 
of wrong by the public opinion of other states and the economic force of the 
refusal of individual citizens of other states to hold commercial intercourse 
with a state that breaks the law. If collective action by the signatories of 
the Nine Power Treaty be unattainable, or collective action by the League of 
Nations under Article XVII of the Covenant, it is still possible for the govern- 
ments of individual states to act. Their objective should be to restore the 
good faith of treaties and to rebuild the badly shaken structure of interna- 
tional law. A formal expression of righteous indignation should go into the 
record of history; and it might well be that a discontinuance of commercial 
intercourse would have practical effects where the moral appeal has failed. 

C. G. Fenwick 
2 Written as of Sept. 12. 
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CONFISCATIONS: EXTRATERRITORIAL AND DOMESTIC 


The United States Supreme Court in two recent decisions has given expres- 
sion to certain doctrines which seem highly subversive of the institution of 
private property as we have heretofore known it and which gravely affect 
public policies to which it was thought the United States was committed. 

In the case of United States of America v. Morgan and Eleanor Belmont as 
Executors of August Belmont, Deceased, decided May 3, 1937,1 the United 
States Government had brought an action at law against the defendants to 
recover money deposited before 1918 by a Russian corporation, the Petrograd 
Metal Works, with August Belmont, a private banker, in New York. In that 
year the Soviet Government purported by general decree to dissolve and 
liquidate Russian corporations and to appropriate their property and assets. 
The majority of the court assumes, without special proof, that the Russian 
decree purported to appropriate property of the Russian corporation wherever 
situated, including the deposit in the Belmont bank in New York. The court 
then assumes that by the decree it became the property of the Soviet Govern- 
ment, and that the Litvinoff-Roosevelt Executive Agreement of 1933 assigning 
Soviet assets in the United States to this Government, assigned the deposit 
to the United States. Inasmuch as the case came up on a motion to dis- 
miss, the majority of the court, by Sutherland, J., merely concludes that 
the United States had a cause of action. In that conclusion the minority 
(Stone, Brandeis, and Cardozo, J. J.) concurs (though disputing the major- 
ity’s reasoning), apparently on the ground that, though local law and policy 
governed the effect of the assignment in New York, it did not appear that 
there was any local law or policy which would allow the defendants, executors 
of the banker, to challenge the effect of the assignment to the United States. 
Both majority and minority concede that the intervening original owners of 
the deposit or their creditors may be heard in the trial of the action. But the 
opinion of the majority might lead to the conclusion that the supposed rights 
of the United States as the assignee of the confiscating Soviet will prevail over 
rights derived from the law of New York or possibly even from the Constitu- 
tion of the United States. 

The Soviet confiscations have caused much difficulty to the courts of this 
country and of others. But so far as the writer is able to establish, not a 
single court of any major country has ever either before or after recognition of 
the Soviet reached the conclusion that a Soviet decree purporting to confiscate 
private property could affect any property other than that within Soviet 
Russia at the time of confiscation.2. The Solicitor General, realizing the force 


157 Sup. Ct. 758 (1937), 301 U. S. 324; this Journat, Vol. 31, July, 1937, p. 537. See 
Jessup, ibid., p. 481. 

*Cf. Etat Russe v. Ropit, Court of Cassation, 52 Clunet 391; 53 ibid. 667; 55 ibid. 674 
(1925-1928). Cf. Savatier, “Le sort des biens des anciennes sociétés russes en France,” 3 
Revue Critique de Droit International 663 (1935); Nebolsine, ‘“The Recovery of the Foreign 
Assets of Nationalized Russian Corporations,’ 39 Yale L. J. 1130 (1930), discussing espe- 
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of this established law, advanced the metaphysical contention that the deposit 
in the Belmont bank had its situs in Russia, where, it was argued without sub- 
stantial merit, it is believed, the right to receive the deposit exists. The 
court, however, brushing aside the hitherto uniform rule that confiscatory 
decrees cannot affect property outside the jurisdiction of the confiscating 
country at the time of confiscation, cites in support of its novel view, two cases, 
Oetjen v. The Central Leather Company ? and Luther v. Sagor,* both of which, 
however, involved property located at the time of confiscation within the con- 
fiscating country. The opinion therefore lacks justification, for the funda- 
mental distinction between property within and outside the confiscating 
country is disregarded. 

The majority cites the well known rule that the courts of one country will 
not sit in judgment upon the acts of another done within its territory.5 This 
means that they will not challenge the foreign act, whether valid or invalid as 
judged by international law. The latter judgment is left to diplomatic chan- 
nels, when foreign-owned property is involved. When, then, the court in- 
vokes the further rule that the effect of recognition “was to validate so far as 
this country is concerned all acts of the Soviet Government here involved from 
the commencement of its existence,” what is really meant is that the Soviet 
Government assumes responsibility for such acts, not that they become lawful 
in international law. Otherwise, the first rule would contradict the second. 
It is a principle of responsibility or ratification derived from the success of 
the revolution, not a principle of legalization or approval. Recognition is in 
no sense an operative fact; it is merely evidential of the success of the revolu- 
tion, making further proof unnecessary. Justice Clarke in Oetjen v. The 
Central Leather Company was very cloudy in his analysis of the legal princi- 
ples involved, and, it is believed, has misled subsequent courts. The mere 
fact that the Villa faction was a de facto government made the Mexican con- 
fiscation unchallengeable in our courts. The subsequent recognition of Car- 
ranza, Villa’s chief, had no relation to the question, though Justice Clarke 
seemed to think it an operative fact. The curious result of the Belmont 
opinion is that the Soviet confiscatory decrees are given an extraterritorial 
effect in the United States—although not in any other country—whereas the 
contention that this confiscation violates Article 5 of the Constitution of the 
United States is met by the answer that “our Constitution, laws and policies 
have no extraterritorial operation unless in respect of our own citizens.” 
This seems strange. The Constitution was invoked to protect private prop- 
erty deposited in New York, not in Soviet Russia. 

Nor does the case involve a question of foreign relations, but rather of 


23, 170 N. E. 479 (1930), and other New York and foreign cases. Banco de Vizcaya ». 
Don Alfonso (1934), [1935] 1 K. B. 140, 151 L. T. R. 499; this Journat, Vol. 30 (1936), p. 726. 
3246 U.S. 297, 38 Sup. Ct. 309 (1918). 
#[1921] 3 K. B. 532. 
’ Underhill v. Hernandez, 168 U. S. 250, 18 Sup. Ct. 83 (1897). 
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private property. If the majority is correct, an executive agreement can con- 
fiscate the private property of foreigners located in the United States. This 
is very novel. The conclusion purports to be justified by the citation of 
United States v. Curtiss-Wright Export Corporation,® an opinion which itself 
confuses the law by subsuming all kinds of embargoes, conservatory and 
hostile, under one doctrine. Apparently the Executive can do what Congress 
cannot. It is moreover highly doubtful whether the Soviet decree ever pur- 
ported to confiscate private property in the United States and whether the 
Litvinoff agreement purported to convey to the United States such private 
property.?. The Department of State was very cautious in answering the 
inquiries of the Department of Justice as to whether this was the intent of the 
Litvinoff agreement. The law of New York which provided a procedure of 
receivership for the contentious claims to such property is apparently dis- 
regarded by the court on the ground that the Litvinoff-Roosevelt agreement 
involved a question of foreign relations—the settlement of claims. 

But the subject has yet another aspect. For fifteen years the United States 
declined to recognize the Soviet Government largely because its practice of 
confiscating private property, particularly foreign private property, was 
deemed a violation of its international obligations. On November 23, 1923, 
Secretary of State Hughes, speaking of the Soviet confiscations in an address 
in Philadelphia, remarked: 


A confiscatory policy strikes not only at the interest of particular in- 
dividuals but at the foundations of international intercourse, for it is only 
on the basis of the security of property, validly possessed under the laws 
existing at the time of its acquisition, that the conduct of activities in 
helpful codperation, is possible. . . . Rights acquired under its laws by 
citizens of another State, [a State] is under an international obligation 
appropriately to recognize. It is the policy of the United States to sup- 
port these fundamental principles. 


This is as true as it was when Alexander Hamilton in his Camillus Letters 
first pointed out the unhappy effect on our economic and political system of 
the confiscation of foreign private property.® 

Shall it be said that when the United States obtains an opportunity to share 
in the pelf, the confiscation ceases to be reprehensible? In only one notable 
instance, the Ropit case in France, and that related to nationalized ships, has 
the Soviet Government brought an action on its own behalf as owner of the 
assets of its liquidated corporations. The Soviet title to property in France 
was denied. Hadsuch an action been brought here, it seems doubtful whether 
our courts would have entertained it.2 On the contrary, in every important 


$299 U. S. 304, 57 Sup. Ct. 216 (1936); this Journat, April, 1937, Vol. 31, p. 334. 

It did apply to the Russian Government’s public property, such as the proceeds of the 
judgment against the Lehigh Valley Railroad and of the requisition of the Russian Volunteer 
Fleet. 8 Hamilton’s Works (Lodge ed.), V, 406. 

*In the Rogdai, 278 Fed. 294, 279 Fed. 130 (1920); the Penza, 277 Fed. 91 (1921), the un- 
recognized Soviet was denied the right to sue. 
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instance, the American courts, like the English courts, have refused to admit, 
as contrary to public policy, the validity of the Soviet decrees in changing the 
title to property in the United States, and have in fact gone out of their way 
to let the old directors or stockholders sue American banks or other debtors 
to recover the assets of the liquidated corporations.1° Yet when a very ques- 
tionable assignment is made by the Soviet Government of property owned in 
the United States by such a liquidated corporation, the United States Govern- 
ment takes the position that the Soviets acquired a lawful title which our 
courts must recognize. It seems unfortunate that the Department of State 
should permit the Solicitor General to make such a contention, for it would 
seem seriously to impair the right of the United States henceforth to assert 
against Soviet Russia the international invalidity of these confiscations. Per- 
haps the Soviets will hand the United States the Solicitor General’s brief be- 
fore the Supreme Court as an answer to any claim that it might still undertake 
tomake. The net result, if the United States title is deemed to prevail over 
the private title, is that the United States engages with Soviet Russia to seize 
the proceeds of a Soviet confiscation of money in New York and hand them 
over to American corporations and citizens who have been despoiled in like 
manner in Russia. A profound principle is thus impaired, not for the benefit 
of the United States, but presumably of private investors who in the long run 
have nothing to gain from a confiscatory policy. 

Another recent opinion of the Supreme Court involves equally unfortunate 
reasoning.!!_ Before our formal entrance into the war in 1917, when German 
nationals undertook to withdraw their property from the United States, as the 
Treaty of 1828 permitted, President Wilson, on February 8, 1917, authorized 
the Secretary of State to publish the following statement: 


The Government of the United States will in no circumstances take 
advantage of a state of war to take possession of property to which inter- 
national understandings and the recognized law of the land give it no just 
claim or title. It will scrupulously respect all private rights alike of its 
citizens and of the subjects of foreign states. 


Yet in the face of this assurance and of the well-established rule of interna- 
tional law and American tradition in this matter, the temptation to keep what 
once came into the Government’s possession proved almost irresistible. Al- 
though this Government had always heretofore opposed the revolutionary 
theory that the private property of foreign investors and businessmen could 
be taken or held as a pledge or reprisal for a claim against their Government, 
this subversive doctrine was nevertheless embarked upon—always, however, 
with the clear indication by Congress that no confiscation was ever intended. 
Under the Settlement of War Claims Act of 1928, the title of which explains 


10 Cf. Viadikavkazsky Railway Co. v. New York Trust Co., 263 N. Y. 369, 189 N. E. 456 
(1934); Russian and English Bank v. Baring Bros. (H. L.), [1936] A. C. 405. 

1 Cummings, Atty. Gen., ». Deutsche Bank, 300 U. 8. 115, 57 Sup. Ct. 359 (Feb. 1, 1937); 
this JourNaL, July, 1937, Vol. 31, p. 532. 
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its purpose, the United States undertook to return immediately 80 per cent. of 
the sequestrated alien property and to withhold temporarily 20 per cent. 
This 20 per cent. was distributed to American claimants against Germany. 
There was no suggestion that the United States would make the return of that 
20 per cent. to its private owners contingent upon the capacity of the German 
Government to make full payment to American tort claimants. Quite the 
contrary ; it was this very practice, adopted in the Treaty of Versailles, which 
Congress decided to repudiate and not again to enter upon. In the Debt 
Funding Agreement of 1930 with Germany it is expressly provided that, as in 
the case of other debtor governments owing to the United States infinitely 
more, the full faith and credit of the debtor government is accepted as the sole 
security for the debt. The private property of aliens was to be freed from 
any further suggestion of being held or reseized as security or pledge for the 
payment of a public debt. 

But in June, 1934, after Germany defaulted in debt payments, there arose 
again the desire to exert reprisals on German-owned private property. There 
was passed at Treasury instigation the so-called Harrison Resolution em- 
bargoing even the trifling undelivered part of the 80 per cent. of the seques- 
trated property which Congress had in 1928 ordered returned to its legitimate 
owners./2 It was an unsound idea, far more injurious to the United States 
than it is likely to be to any other nation. 

Overruling the United States Court of Appeals for the District of Colum- 
bia,’ the United States Supreme Court sustained the validity of the Harrison 
Resolution, Justice Butler going much beyond the necessities of the case by 
suggesting that in fact the United States had already in effect confiscated the 
property and that its return to its original owners was now a matter of grace 
and favor.14 We have traveled far from the foundations which the Fathers 
laid. In fairness to Congress and the Executive, it should be said that the 
Supreme Court reached a conclusion which both the Congress and the Execu- 
tive have repudiated. Congress has always made it clear in the legislative 
reports that the Trading with the Enemy Act and its amendments contem- 
plated no such thing as confiscation. As late as May 27, 1935, Secretary Hull 
stated in a letter to Senator Capper that 

12 Cf. editorial, ‘“Reprisals on Private Property,” this JourNnat, Vol. 30 (1936), p. 108. 

1383 Fed. (2d) 554, and on rehearing, 83 Fed. (2d) 562 (1934). These are brilliant 
opinions for a unanimous court by Groner, J., and like the opinion of the C. C. A. (2d Cire.) 
in the Belmont case, impress the writer as far sounder than the decision and opinion of the 
Supreme Court. Judge Groner held that the owners of the 80% ordered returned had a 
vested right therein which the Congress could not impair by withholding the property from 
a few of the owners who, by reason of government delays or third party attachments, had 
not by 1934 received physical possession of their property. 

14 He relied upon the court’s opinion in the Chemical Foundation Case, 272 U. 8. 1, 9, 47 
Sup. Ct. 1, 4 (1926), written by himself, an opinion evidencing the passions of war and, it is 
believed, equally injurious to the long-run interests of the United States and not correctly 


reflecting the intent of Congress. Congress, in paying over the income on the seized property, 
has always dealt with it as the sequestrated property of the original owner. 


THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


The postponement authorized by the Joint Resolution of 1934 referred 
to above does not affect the legal right of the German nationals to such 
funds, which, under applicable provisions of existing law, have been in a 
sense ear-marked for payment to those nationals . . . They must be 
considered as being held in trust for their German owners until such time 
as the restrictions now imposed by the Joint Resolution of 1934 shall have 
been removed. 

That there has been, all along, a strong disinclination in this country 
to confiscate German private property to pay war losses of American 
nationals, is exemplified by the action of Congress in providing, as it has 
done by appropriate legislation, for the return of property that was seized 
during the war, and for the payment of the awards of the War Claims 
Arbiter. (Trading with the Enemy Act; Settlement of War Claims Act 
of 1928). I seriously doubt, therefore, that this Government would de- 
sire to reverse that position, and to appropriate such property to the pay- 
ment of American nationals on account of claims that were not presented 
to, or were disallowed by, the Mixed Claims Commission, United States 
and Germany, which was the only tribunal established for the adjudica- 
tion of American war claims. . . . Such action would not be in keeping 
with international practice and would undoubtedly subject this Govern- 
ment to severe criticism. Moreover, the confiscation of these private 
funds by this Government and their distribution to American nationals 
would react against the property interests (some very large) of American 
nationals in other countries. It would be an incentive to other govern- 
ments to hold American private property to satisfy claims of their na- 
tionals against this Government and to pass upon such claims in their 
own way. It is important from my point of view, therefore, that the 
United States should not depart in any degree from its traditional atti- 
tude with respect to the sanctity of private property within our territory 
whether such property belongs to nationals of former enemy powers or to 
those of friendly powers. A departure from that policy and the taking 
over of such property, except for a public purpose and coupled with the 
assumption of liability to make just compensation, would be fraught with 
disastrous results. 


This is wise counsel, which, if carried into effect, will react to the future 
credit of the United States and to the stability of international relations. 

A case somewhat analogous to the Belmont case, but involving a foreign 
ship in an American port, was recently decided by the Circuit Court of Appeals 
for the Second Circuit.15 The Spanish steamer Navemar, while in Argentine 
ports, was confiscated by the Loyalist Government of Spain by decree. The 
Spanish consuls in the Argentine and the captain were notified and appro- 
priate entries made on the ship’s papers. No change of possession occurred. 
While the steamer was unloading her cargo in New York and New Jersey for 
the time charterers, and after possession had been taken by a committee of the 
crew supported by the Spanish consul, the original owners brought a posses- 
sory libel] to recover the vessel on the ground that the Spanish confiscatory 
decree should not be given effect in New York. The Spanish Ambassador, 


15 Compafiia Espafiola de Navegacién Maritima v. Spanish Steamship Navemar, the Span- 
ish Ambassador, appellant, decided June, 1937. 
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through the consul, intervened, claiming governmental title and immunity for 
the vessel from judicial process. The District judge declined to give effect to 
the confiscatory decree, but the Circuit Court of Appeals reversed, partly on 
the ground that a ship is part of a nation’s territory, that the change of owner- 
ship had been recognized in the Argentine, that the allegation of the public 
character of the vessel advanced by the Ambassador cannot be disputed by an 
American court but only through the diplomatic channel,!* that the ship under 
the Spanish flag was within Spanish “jurisdiction” and that hence a confisca- 
tory decree could not be challenged by an American court. The case turns on 
the “jurisdictional” issue, possibly on the recognition of the change of title in 
Argentina, on the fact that a ship is not exclusively within the jurisdiction of 
the state of the port and is therefore distinguishable from property on land. 
Thus, there were factors in the case which distinguish it from the Belmont case. 

In the light of the first two cases, it is apparent that the Federal Govern- 
ment has an interest in not permitting the practice or policy of confiscation to 
receive the endorsement of American authoritiés, executive or judicial. No 
one can suffer more from such a policy than citizens of the United States. 
The federal suits to collect bank deposits and other assets of dissolved Russian 
corporations should, in the public interest, be suspended. Resolutions like 
the Harrison Resolution should be repealed. To endanger foreign private 
property by governmental confiscation is to stifle that growth of confidence 
across international boundaries without which healthy foreign trade, foreign 
investment and a limitation of armaments are impossible. 

Epwin BorcHarp 


ADMISSION OF EGYPT TO MEMBERSHIP IN THE LEAGUE OF NATIONS! 


The conclusion of the Anglo-Egyptian Treaty of Alliance of August 26, 
1936,? brought into force by exchange of ratifications on December 22, 1936, 
opened the way for a more complete regularization of the international status 
of Egypt. Article 3 of the Treaty, modeled on Article 2 of a draft treaty of 
1930, contained the following provision: 


Egypt intends to apply for membership to the League of Nations. His 
Majesty’s Government in the United Kingdom, recognising Egypt as a 
sovereign independent State, will support any request for admission 
which the Egyptian Government may present in the conditions pre- 
scribed by Article 1 of the Covenant. 


18 It is difficult to perceive how the Spanish owners could have invoked the diplomatic 
channel against a confiscatory act of their own Government or an erroneous claim of the 
Ambassador. The court apparently declined to follow the Jupiter, No. 3, L. R. [1927] P. 
122, 250, in which the Court of Appeal refused to apply a Russian confiscatory decree to a 
ship within British waters. 

1 See the writer’s studies of membership in the League of Nations previously published in 
this Journat, Vol. 18 (1924), p. 436; Vol. 26 (1932), pp. 114, 813; Vol. 27 (1933), p. 133; 
Vol. 28 (1934), p. 125; and in 16 British Year Book of International Law (1935), p. 130. 

? British Treaty Series, No. 6 (1937); this Journat, Vol. 31, Supp. (1937), p. 77. The 
treaty was registered with the Secretariat of the League of Nations, No. 4032, Jan. 6, 1937. 
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In pursuance of provisions in Article 13 (including the annex to Article 13) of 
the treaty, the Egyptian Government convoked a conference of the States 
enjoying capitulatory rights in Egypt. That conference, held at Montreux, 
April 12—May 8, 1937, elaborated a convention for the abolition of the capitu- 
lations, which was signed on behalf of eighteen States or Members of the 
League of Nations.’ 

On February 7, 1937, the Iraq Government notified the Secretary General 
of the League of Nations that it had addressed to the Egyptian Government 
an invitation to apply for membership in the League of Nations. Soon there- 
after, the Secretary General was notified by twenty other governments, includ- 
ing the British Government, that they had taken similar action. In giving 
such notice, the Turkish Government suggested on February 22, 1937, that 
an extraordinary session of the Assembly should be held for the purpose of 
admitting Egypt; and a similar suggestion was made by the Afghanistan Gov- 
ernment five days later. Various other governments notified the Secretary 
General that they would support an application by Egypt. 

By a letter dated March 4, 1937, the Minister for Foreign Affairs of Egypt, 
recalling “the interest which Egypt had always taken in the work of the 
League of Nations,” 5 made a formal request for admission to membership in 
accordance with Article 1, paragraph 2, of the Covenant; adding, by a letter 
dated March 16, 1937, that “this application . . . constituted in itself an un- 
dertaking to comply with the conditions” contained in Article 1 of the 
Covenant.® 

The Members of the League of Nations having been informed of the sugges- 
tion of an extraordinary session of the Assembly, on March 24, 1937 such a 
session was convoked by the Secretary General for May 26, 1937. On the 
latter date, fifty Members of the League of Nations were represented at 
Geneva. Thirty-three governments had informed the Secretary General 
either that they had invited Egypt to enter the League or that they supported 
the application for admission; the General Committee of the Assembly there- 
fore decided to follow the precedent set in 1934 with reference to the admission 
of the Union of Soviet Socialist Republics,’ and to curtail the usual procedure 
by having the question of Egypt’s admission considered by the General Com- 
mittee itself. 


3 For the text of the convention, see British Parl. Papers, Cmd. 5491 (1937). 

4 League of Nations Document, C.142.M.91.1937.VII. 

5’ Egypt had been represented at numerous international conferences held under the 
auspices of the League of Nations over a period of years, and is a party to several League 
conventions. For some years Egyptian collaboration was particularly active with reference 
to the control of dangerous drugs. In 1936 Egypt became a Member of the International 
Labor Organization. 

6 The letters of March 4 and 16 are published in Document A(Extr.).2.1937. 

7In 1934, the question of the admission of the Union of Soviet Socialist Republics was 
considered by the Sixth Committee of the Assembly. See this Journat, Vol. 29 (1935), 
p. 112. 
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On May 26, 1937, the Assembly approved unanimously (46 votes were 
cast) the following recommendation by the General Committee: 


The General Committee, 

In view of the invitation addressed by numerous Members of the 
League to the Egyptian Government to the effect that Egypt should be- 
come a Member of the League of Nations; 

In view of the request for admission presented on March 4th and 16th, 
1937, by the Egyptian Government; 

Noting that in its communication of March 16th the Egyptian Govern- 
ment declares that Egypt “has the sincere intention to observe its in- 
ternational obligations, and will accept such regulations as may be 
prescribed by the League in regard to its military, naval and air forces 
and armaments”: 

Recommends the Assembly to admit Egypt as a Member of the League 
of Nations. 


At the same time, it was voted that the contribution of Egypt to the expenses 
of the League for the years 1937, 1938, and 1939—subject to any decision 
which might be taken at the next ordinary session of the Assembly—should 
be at the rate of twelve units.® 

Thus culminated the long progression of events which began with the estab- 
lishment of Egypt’s special status within the Ottoman Empire in the middle 
of the nineteenth century. In this connection, it may be of interest to recall 
that the situation of Egypt in 1919 was advanced as a reason for the failure 
of the United States to become a Member of the League of Nations. 

Mantey O. Hupson 


THE BRITISH COURTS AND ETHIOPIAN RECOGNITION 


In an appeal to the Japanese Government, on February 16, 1932, twelve 
of the members of the League of Nations Council “declared that no infringe- 
ment of the territorial integrity and no change in the political independence 
of any member of the League brought about in disregard of Article X of the 
Covenant ought to be recognized as valid and effectual by members of the 
League.” Ina resolution of March 11, 1932, the League Assembly “declared 
that it is incumbent upon the members of the League of Nations not to rec- 
ognize any situation, treaty or agreement which may be brought about by 
means contrary to the Covenant of the League of Nations or to the Pact of 
Paris.” From this principle, the Assembly resolution of February 24, 1933, 
declared that the members of the League “will continue not to recognize 
the régime (in Manchuria) either de jure or de facto.” The Council Com- 
mittee concluded, on October 7, 1935, that “the Italian Government had re- 
sorted to war in disregard of its covenants under Article XII of the Covenant 
of the League of Nations,” and on this basis most of the members of the 
League, including Great Britain, instituted economic sanctions against Italy. 
In a resolution of July 4, 1936, the Assembly recommended a termination of 


8 Journal of the Extraordinary Assembly, 1937, p. 11. 
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these economic measures, but stated that it “remained firmly attached to the 
principles of the Covenant, which are also expressed in other diplomatic in- 
struments such as the declaration of the American States dated August 3, 
1932, excluding the settlement of territorial questions by force.” } 

From these statements, to all of which Great Britain had subscribed, it 
seems clear that a member of the League which recognizes a change in terri- 
tory or status brought about by force to the disadvantage of one and advan- 
tage of another member of the League, disregards its obligation to “respect 
. . . the territorial integrity and existing political independence” of its fellow 
members. 

It seems worth while to examine in the light of this principle the judgment 
of the British High Court of Justice in Bank of Ethiopia v. National Bank 
of Egypt and Liguori, delivered on May 11, 1937, and the Foreign Office 
statement considered in that opinion.” 

The Bank of Ethiopia, incorporated in 1931 under the law of Ethiopia, ap- 
peared before the court through certain individuals, authorized by Collier 
and other directors of the bank, exiled from Ethiopia and sympathetic to the 
Emperor. They sought the settlement of accounts with the Bank of Egypt, 
and during the proceedings Liguori, who had been appointed liquidator of 
the bank by the Italian Government, was permitted also to become a party. 
Liguori and the Egyptian Bank did not deny the existence of accounts to be 
settled between the two banks, but denied that the persons purporting to rep- 
resent the Bank of Ethiopia were competent to do so. They contended that 
Italy was de facto sovereign of Ethiopia, that decrees under Italian authority 
had provided for liquidation of the bank and that Liguori, as validly ap- 
pointed liquidator, was the only person competent to represent the Bank of 
Ethiopia. (p. 752.) 

The plaintiffs, on the other hand, contended that the Italian de facto con- 
trol had no authority beyond that of an army of occupation, and that, under 
the fourth Hague Convention of 1907,° that authority was limited to what 
was necessary to maintain the safety of the army of occupation and did not 


1 This resolution stated: ‘The American nations further declare that they will not recog- 
nize any territorial arrangement of this (Chaco) controversy which has not been obtained by 
peaceful means nor the validity of territorial acquisitions which may be obtained through 
occupation or conquest by force of arms.” (U. S. Department of State Press Releases, 
Aug. 6, 1932, pp. 100-101.) The writer has discussed the origin and significance of this 
doctrine in this Journat, Vol. 26 (1932), p. 342 ff., and in Pacific Affairs, 1935, Vol. 8, p. 
439 ff. For the legal consequences of non-recognition, see League of Nations, Advisory 
Committee Report, June 7, 1932, Official Journal, Sp. Supp., No. 113, p. 11; May 16, 
1934, League of Nations Official Journal, 1934, p. 430, printed in Hudson, Cases and Other 
Materials on International Law, 2d ed., St. Paul, 1936, p. 109 ff. 

253 Times L. R. 751. 

8 Art. 45 provides: ‘‘The military occupant shall take all steps in his power to re-establish 
and insure, as far as possible, public order and safety, while respecting, unless absolutely 
prevented, the law in force in the country.” Taxes beyond the normal, contributions, 
requisitions, property seizures, can only be for military purposes. (Arts. 49, 51, 52, 53.) 
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extend to modifying the local law in respect of the status of established 
Ethiopian corporations. (p. 752.) Consequently, the authority of the 
former directors to represent the bank continued. This authority had been 
confirmed by a decree of the Emperor Haile Selassie, made at Bath during 
the course of the proceedings. 

The court had before it a Foreign Office letter dated April 28, 1937, signed by 
Permanent Under-Secretary R. G. Van Sittart, stating that “H. M.’s Gov- 
ernment in the United Kingdom have not recognized the Italian annexation 
of Ethiopia de jure but they now recognize the Italian Government as the 
government de facto of the parts of Ethiopia which they control.” They 
“first recognized the Italian Government as the government de facto of the 
parts of Ethiopia which they controlled,” in the second half of December, 
1936. But they had received Dr. Martin on July 25, 1935, as Envoy Ex- 
traordinary and Minister Plenipotentiary from His Majesty the Emperor of 
Ethiopia at the Court of St. James and “he continues to be accorded recog- 
nition in that capacity.” His Majesty King George VI has, however, no 
diplomatic representative in Ethiopia. 

American cases, arising out of the Civil War and out of the protracted non- 
recognition of governments in Mexico and Russia, have held that the legal 
authority of de facto governments may vary considerably according to circum- 
stances.* But, in the present case, the British court, basing itself on Luther 
v. Sagor,® considered itself bound by this Foreign Office statement to hold 
that Italy, as the only de facto government in the area, had adequate legal 
authority to liquidate the bank and that its decrees in this regard must be 
respected. “The effect of that communication is that I am bound to treat 
the acts of the Government which was so recognized as acts which cannot be 
impugned on the ground that they were not the acts of a rightful but a 
usurping government.” (p. 753.) The doctrine of retroactivity was re- 
affirmed,® and the court, going beyond the requirements of its decision, as- 
serted itself under “the duty of treating the acts of the de facto Government 
with all the respect due to the acts of a duly recognized foreign Sovereign 
State.” (p. 754.) Consequently the authority of Collier and his colleagues 
to represent the Bank of Ethiopia was denied. The court “could not imagine 
any ground on which it could be seriously argued that it could pay any atten- 
tion to the decree” made by the Emperor at Bath. It considered it “entirely 
irrelevant.” (p. 754.) 

4See especially Thorington v. Smith (1868), 8 Wall. 1, 8-10; Texas v. White (1868), 7 
Wall. 700, 733; Horn v. Lockhart (1873), 17 Wall. 570, 580; Sprott v. U. S. (1874), 20 Wall. 
459, 464, quoted with others in Moore, Digest of International Law, Vol. 1, p. 41 ff. James 
and Co. ». Second Russian Insurance Co. (1925), 239 N. Y. 248; Slosberg v. N. Y. Life Ins. 
Co. (1927), 244 N. Y. 482; Salimoff and Co. v. Standard Oil Co. of N. Y. (1933), 262 N. Y. 
220. These cases are reported in Hudson, op. cit., p. 124 ff., and, with numerous others of 
the type, are discussed by Dickinson, this JourNat, Vol. 25 (1931), p. 223 ff. See also infra, 
note 12. 5L. R., [1921] 3 K. B. 552. 


6 On this point the court also cited White, Child and Beney, Ltd. v. Eagle Star and British 
Dominions Insurance Co., Ltd., 38 Times L. R. 616. 
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In view of the complete and exclusive authority thus accorded to the de 
facto government, the court found it necessary to explain what the continued 
recognition of the de jure status of the Emperor meant. “While the recog- 
nized de facto Government must for all purposes, while continuing to occupy 
its de facto position, be treated as a duly recognized foreign Sovereign State, 
His Majesty’s Government recognizes that the de jure monarch has some 
right (not in fact at the moment enforceable) to reclaim the governmental 
control of which he has in fact been deprived.” (p. 754.) This suggests that 
if Haile Selassie can muster sufficient military force, he can use it to re- 
establish his authority in Ethiopia and Great Britain will not object. It is 
clear, however, that the court entirely rejected the argument that the de jure 
recognition of the Emperor limited the legal authority of the de facto govern- 
ment. So far as the internal and, apparently, the external effects of the de 
facto government’s acts were concerned, that government was, while it lasted, 
completely sovereign. 

It is familiar doctrine that national courts must follow the national politi- 
cal authorities with respect to political questions. Doubtless in the instant 
case the court was bound to accept the Foreign Office statement that the 
Italian Government was the de facto government of the parts of Ethiopia 
which they controlled.” It is suggested, however, that, in view of the inter- 
national obligations of Great Britain, referred to in the first part of this com- 
ment, obligations which, it may be noted, were not applicable in the case of 
Luther v. Sagor,® that statement should have been construed as narrowly as 
possible. It is also familiar doctrine that a national court, while bound by 
the acts of its government on political questions such as recognition, should 
presume that these political acts were not intended to violate the international 
obligations of the state and should construe them accordingly if that is 
possible.® 

The court would have reached the conclusion it did if, instead of asking, 
What is the scope of Italy’s authority as de facto government in Ethiopia? 
it had asked, What is the law on the question now being applied in Ethiopia? 
The two questions are of course related. One can discover the law in a region 
only through examining the activities of the authorities functioning there. 
And one cannot know what are those authorities without examining the 
sources from which they claim to have derived their competence. A foreign 

7™See W. Harrison Moore, Act of State in British Law; Q. Wright, Control of American 
Foreign Relations, 1922, pp. 165-175. 

8 This dealt with the Soviet Government of Russia and no question of an international 
obligation not to recognize was involved. 

° “Tf the meaning of the act is doubtful, it is a reason for not putting a particular inter- 
pretation upon it, that the interpretation would violate the comity of nations.” (Leroux v. 
Brown, L. J. 220, p.3.) “An act of congress ought never to be construed to violate the law 
of nations if any other possible construction remains.” (Marshall, C. J., in Murray v. 
Schooner Charming Betsey (1804), 2 Cranch 64, 118.) See also Talbot v. Seaman, 1 Cranch 


1; Little v. Barreme (1804), 2 Cranch 170; Q. Wright, Control of American Foreign Relations, 
1922, pp. 165-175, and this Journat, Vol. 11 (1917), p. 10. 
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court, however, which does not wish political implications to be drawn from 
its opinion, and does not wish to encroach upon the international obligations 
of the state, should, in cases concerning the effect of the acts of de facto 
governments upon private rights, adopt so far as possible the point of view of 
private international law.!° It can in fact usually answer the question, What 
was the law functioning in the area at the time the transactions with which 
the court is concerned took place? by examining practice within the area with 
little regard to the political hierarchy of authority, and without considering 
the varying competences of military occupants, insurgent or belligerent gov- 
ernments claiming independence, unrecognized governments in general con- 
trol of recognized states, and governments recognized as de facto functioning 
in territory to which a recognized de jure government is entitled. American 
courts have expanded on these distinctions at length, but the tendency has 
been to adopt the simpler approach. As Dickinson writes: “Experience in- 
dicates . . . that reference may be safely made to conditions prevailing as 
to laws in force under an unrecognized de facto government in the usual 
conflict of laws way.” !2 


10 See Salimoff and Co. v. Standard Oil Co. of N. Y. (1933), 262 N. Y. 220. This point 
of view is not applicable where the question at issue is the competence of a de facto govern- 
ment to sue or to be sued in a foreign court, but only where its competence to act arises 
collaterally in connection with the determination of private rights. See Dickinson, this 
JourNAL, Vol. 25 (1931), pp. 219-220. 11 Supra, note 4. 

12 Doubtless there are definite rules of international law limiting the authority of a mili- 
tary occupant during the course of war. Acts of such a de facto authority, which ignore these 
limitations, even though functioning locally, should be regarded as ultra vires and void by a 
foreign court. See City of Antwerp v. Germany, German-Belgian Mixed Arbitral Tribunal, 
Annual Digest of Public International Law Cases, 1925-26, Case No. 361; In re Falch, French 
Court of Cassation, ibid., 1927-28, Case No. 383; Oppenheim, International Law, 5th ed. 
(Lauterpacht), Vol. 2, pp. 316 ff., 343 ff. There seems to be nothing inherently unreason- 
able in the view urged by the plaintiff in the instant case (p. 752) that the Italian de facto 
government in Ethiopia was merely a military occupant, and the court admitted that, if 
that were its status, its authority would be limited. (p. 754.) The court rejected this view 
because it had ‘‘no relevance in principle to the case of a de facto government set up in an 
area from which the former Government has departed, and in which there is no Govern- 
mental authority except that of the de facto Government.” But it would seem that these 
conditions would necessarily exist in all cases of military occupation. Even the fact that 
active hostilities were at an end would not necessarily be determining. Where territory 
has been provisionally occupied in time of peace by a government not its sovereign under a 
treaty or armistice, the rules of military occupation have usually been held applicable. 
See cases cited by Oppenheim, op. cit., p. 346. The court was doubtless influenced by the 
practical consideration that “confusion” would ensue “if the only bank of issue in the coun- 
try were allowed to continue its business under the control of persons who, until the last 
moment, seem to have been engaged in strenuous attempts to assist the displaced Govern- 
ment to resist the attacks of those who have become the de facto Government.” (p. 754.) 
It might have added that the view urged by the plaintiff would have had the effect, alluded 
to by American courts in cases dealing with corporations liquidated in Russia by the un- 
recognized Soviet Government, of “endowing with extraterritorial vitality, corporations 
which though dead in the country which created them, exist like fugitive ghosts outside its 
boundaries.”’ (Salimoff and Co. v. Standard Oil Co. of N. Y. (1933), 262 N. Y. 220.) 
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This point of view was in fact suggested by the court’s statement in the in- 
stant case: “I am satisfied on the evidence that if today the courts of the de 
facto Government at Addis Ababa had before them the question which I have 
to consider—namely, whether the Bank of Ethiopia has been dissolved and 
has accordingly ceased to exist, except in so far as may be necessary for the 
liquidation of its affairs, and whether any one, acting otherwise than under 
the authority of the liquidator of the bank, appointed as I have mentioned, 
can conduct litigation on behalf of the bank—the answers given would un- 
questionably be in the affirmative to the first question, and in the negative 
to the second question.” (p. 754.) 

From the point of view of international law, the dictum of the court, un- 
necessarily extending the competence of the de facto government, is perhaps 
less important than the statement of the Foreign Office that de facto recogni- 
tion had been extended. It may be questioned whether even the recognition 
of the de facto authority of Italy in the occupied area was in accord with the 
obligations of Great Britain under the Covenant as they have been inter- 
preted in the resolutions referred to. This question can be better discussed 
after further developments have indicated more clearly exactly what the 
British Government meant by its de facto recognition. 

Quincy WRIGHT 


SECRETARY OF STATE HULL’S PILLARS OF ENDURING PEACE 


Twice during the year, the Secretary of State of the United States has 
raised his voice in pleas for peace to a sick and fearful world.. On both oc- 
casions he has been listened to with respect and his utterances have evoked 
sympathetic responses. 

In his opening address at the Inter-American Conference for the Mainte- 
nance of Peace at Buenos Aires December 5 last, Secretary Hull enumerated 
eight “vitally important principles and proposals for a comprehensive peace 
program and peace structure” which, if followed and adopted, would consti- 
tute an “armory of peace.” Mr. Hull earnestly urged that “at a time when 
many other governments or peoples fail or fear to proclaim and embrace a 
broad or definite peace plan or movement, while their statesmen are shouting 
threats of war, it is all the more necessary that we of the Americas must cry 
out for peace, keep alive the spirit of peace, live by the rules of peace, and 
forthwith perfect the machinery for its maintenance.” 

As given out in digested form by the State Department at Washington, 
Secretary Hull’s “eight pillars of enduring peace” read as follows: 


(1) Peoples must be educated for peace. Each nation must make it- 
self safe for peace. 

(2) Frequent conferences between representatives of nations, and in- 
tercourse between their peoples are essential. 

(3) The consummation of the five well-known peace agreements will 
provide adequate peace machinery. 
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(4) In the event of war in this hemisphere, there should be a common 
policy of neutrality. 

(5) The nations should adopt commercial policies to bring each that 
prosperity upon which enduring peace is founded. 

(6) Practical international codperation is essential to restore many in- 
dispensable relationships between nations, and prevent the demoraliza- 
tion with which national character and conduct are threatened. 

(7) International law should be reéstablished, revitalized and 
strengthened. Armies and navies are no permanent substitute for its 
great principles. 

(8) Faithful observance of undertakings between nations is the foun- 
_ of international order, and rests upon moral law, the highest of 
all law. 


While the primary purpose of the Inter-American Conference for the 
Maintenance of Peace was, in Mr. Hull’s words, “to banish war from the 
Western Hemisphere,” he entertained the strong hope that the united action 
of the American nations “may not only demonstrate the happy position of 
the New World,” but “embody policies of world application, and corre- 
spond to the views and interests of nations outside this Hemisphere.” 

The spread and increasing intensity of armed hostilities in disturbed situa- 
tions in various parts of the world led the Secretary of State a few months later 
to set forth the position of the United States Government. On July 16, 
Secretary Hull issued the following statement: 


Unquestionably there are in a number of regions tensions and strains 
which on their face involve only countries that are near neighbors but 
which in ultimate analysis are of inevitable concern to the whole world. 
Any situation in which armed hostilities are in progress or are threat- 
ened is a situation wherein rights and interests of all nations either are 
or may be seriously affected. There can be no serious hostilities any- 
where in the world which will not one way or another affect interests 
or rights or obligations of this country. I therefore feel warranted in 
making—in fact, I feel it a duty to make—a statement of this Govern- 
ment’s position in regard to international problems and situations with 
respect to which this country feels deep concern. 

This country constantly and consistently advocates maintenance of 
peace. We advocate national and international self-restraint. We ad- 
vocate abstinence by all nations from use of force in pursuit of policy 
and from interference in the internal affairs of other nations. We ad- 
vocate adjustment of problems in international relations by processes 
of peaceful negotiation and agreement. We advocate faithful observ- 
ance of international agreements. Upholding the principle of the sanc- 
tity of treaties, we believe in modification of provisions of treaties, when 
need therefor arises, by orderly processes carried out in a spirit of mu- 
tual helpfulness and accommodation. We believe in respect by all na- 
tions for the rights of others and performance by all nations of 
established obligations. We stand for revitalizing and strengthening 
of international law. We advocate steps toward promotion of economic 
security and stability the world over. We advocate lowering or remov- 
ing of excessive barriers in international trade. We seek effective equal- 


1 Department of State Press Releases, Dec. 5, 1936, Vol. XV, No. 375, p. 432. 
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ity of commercial opportunity and we urge upon all nations application 
of the principle of equality of treatment. We believe in limitation and 
reduction of armament. Realizing the necessity for maintaining armed 
forces adequate for national security, we are prepared to reduce or to in- 
crease our own armed forces in proportion to reductions or increases 
made by other countries. We avoid entering into alliances or entan- 
gling commitments but we believe in codperative effort by peaceful and 
practicable means in support of the principles hereinbefore stated.’ 


It would not be difficult to name treaties and to point to incidents in the 
conduct of the foreign relations of the United States to support each of the 
points made by Secretary Hull. His own administration of the nation’s for- 
eign affairs has been a constant and continuous demonstration of his firm 
belief in these principles and proposals and of his sincerity in seeking to 
make them practically efficacious. He restated at Washington on July 16 
in somewhat more precise form the recommendations which he made at 
Buenos Aires on December 5, and sought to make them of general application 
by directing his statement to all the governments of the world instead of to 
the American nations only. 

The Secretary of State’s address at Buenos Aires contains unanswerable 
arguments in justification of his principles and proposals which apply with 
equal if not greater force and reason in support of his appeal to the world at 
large for a comprehensive peace program and peace structure. 

Starting from fundamental principles, Secretary Hull recognizes “the 
right of all nations to handle their affairs in any way they choose, and this 
quite irrespective of the fact that their way may be different from our way or 
even repugnant to our ideas.” But he emphasized that “each nation must 
maintain conditions within its own borders which will permit it to adopt 
national policies that can be peacefully pursued.” He deplored the present 
tendency of nations to live a hermit existence by isolating themselves from 
each other in suspicion and fear. “When nations live apart,” he said, “the 
entire human race in countless instances suffers irreparable injury—politi- 
cal, moral, material, spiritual and social.” By way of illustration he pointed 
out that “today, through lack of comprehension, understanding and con- 
fidence, we see many nations exhausting their material substance and the 
vitality of their people by piling up huge armaments. We behold others, in 
their attempted isolation, becoming more indifferent and less considerate to- 
wards the rights, privileges and honest opinions of others. National char- 
acter and conduct are threatened with utter demoralization. At no distant 
time we shall see a state of moral and spiritual isolation, bringing with it 
the condemnation of the world, covering great parts of the earth, unless 
peoples halt and turn towards a sane course.” 

As alternatives, Secretary Hull advocated frequent conferences between 
representatives of the nations and intercourse between their peoples. ‘Col- 
laboration and the exchange of views, ideas, and information are,” he said, 


? Department of State Press Releases, July 17, 1937, Vol. XVII, No. 407, p. 41. 
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“the most effective means of establishing understanding, friendship and 
trust.” Reverting again to the situation now existing, the Secretary pointed 
out that international relationships in many vital respects are at a low 
ebb, that the entire international order is severely dislocated, and that prac- 
tical international codperation is all-important to restore many indispensa- 
ble relationships between nations. 

To promote the restoration of such relationships, Mr. Hull advocated 
a liberal policy of commerce which would lower excessive barriers to trade 
and lessen injurious discriminations as between the trade of different coun- 
tries. “This means,” he said, “the substitution of a policy of economic 
benefit, good will, and fair dealing for one stimulated by greedy and short- 
sighted calculations of momentary advantage in an impractical isolation.” 
He advocated further the principle of equality of treatment as a basis of 
commercial policy. “The practice of discrimination,” he said, “prevents 
trade from following the lines which would produce the greatest economic 
benefits—it inevitably in the long run must provoke retaliation from those 
who suffer from discrimination; makes it more difficult for countries eager to 
pursue a liberal trade policy to secure the fair gains from this policy, and 
thereby checks the lowering of restrictions.” Mr. Hull added: 


Prosperity and peace are not separate entities. To promote one is to 
promote the other. The economic well-being of peoples is the greatest 
single protection against civil strife, large armaments, war. Economic 
isolation and military force go hand in hand; when nations cannot get 
what they need by the normal processes of trade, they will continue to 
resort to the use of force. A people employed and in a state of reason- 
able comfort is not a people among whom class struggles, militarism, and 
war can thrive. But a people driven to desperation by want and misery 
is at all times a threat to peace, their conditions an invitation to disorder 
and chaos, both internal and external. 


The Secretary regretted that international law has been in large measure 
flouted, and he urged that it be reéstablished, revitalized and strengthened. 
On this point he continued: 


International law protects the peace and security of nations and so 
safeguards them against maintaining great armaments and wasting their 
substance in continual readiness for war. Founded upon justice and 
humanity, the great principles of international law are the source and 
fountain of the equality, the security, and the very existence of nations. 
Armies and navies are no permanent substitute. Abandonment of the 
rule of law would not only leave small or unarmed States at the mercy 
of the reckless and powerful but would hopelessly undermine all inter- 
national order. It is inconceivable that the civilized nations would long 
delay a supreme effort to reéstablish that rule of law. 


Speaking more particularly of the policies of the United States, the Secre- 
tary of State said: 


While carefully avoiding any political entanglements, my Govern- 
ment strives at all times to codperate with other nations to every practical 
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extent in support of peace objectives, including reduction or limitation 
of armaments, the control of traffic in arms, taking the profits out of 
war, and the restoration of fair and friendly economic relationships. We 
reject war as a method of settling international disputes and favor such 
methods as conference, conciliation and arbitration. 


Although the Secretary felt forced to observe that “contemporary events 
clearly show that, where mutual trust, good will, and sincerity of purpose 
are lacking, pacts or agreements fail, and the world is seized by fear and left 
to the mercy of the wreckers,” he nevertheless insisted upon the “observance 
of understandings, agreements and treaties between nations” which he rightly 
remarked “constitutes the foundation of international order.” Lamenting 
the fact that “international agreements have lost their force and reliability 
as a basis of relations between nations,” he denounced this extremely ominous 
and fateful development as constituting “the most dangerous single phenom- 
enon in the world of today,” for, he said, “not international law merely, but 
that which is higher—moral law—and the whole integrity and honor of 
governments are in danger of being ruthlessly trampled upon.” There is 
no task more urgent, he repeated, than that of “remaking the basis of trusted 
agreement between nations. They must ardently seek the terms of new 
agreements and stand behind them with unfailing will. The vitality of in- 
ternational agreements must be restored.”* Pacta sunt servanda! 

Secretary of State Hull in issuing his statement on July 16, explained that 
it “was prepared in the hope that if other governments should approve the 
principles of the declaration as the underlying bases for international rela- 
tions, the cumulative effect of their approval would do much to revitalize 
and to strengthen standards desirable in international conduct.”* After he 
had received replies from almost every government in the world, the Secre- 
tary of State, in making them public, called attention to the common theme 
of approval running through them by which the replying governments 
“have placed themselves on permanent record in support of a basic line of 
conduct in international relations which is the cornerstone in right dealing be- 
tween nations and which points the pathway to permanent peace.” ‘These 
utterances,” the Secretary of State said, “reveal a solidarity of attitude and 
aspiration which should ensure renewed and increased efforts by the gov- 
ernments and peoples of every country in the direction of peace and a re- 
stored world order.” ® 

It is gratifying to note that the Government of the United States has not 
allowed its efforts to promote world peace to end with the notes sent in reply 
to Secretary Hull’s statement of principles of July 16. The Secretary of 
State expressed at Buenos Aires the hope that the “pillars of peace” which 

3 Secretary Hull’s address is printed in Department of State Press Releases, Dec. 5, 1936, 
Vol. XV, No. 375, p. 482. 

‘ Department of State Press Release, Aug. 6, 1937. This, and subsequent Press Releases 
of Aug. 13, 18, 21, 24, 28, and Sept. 2, contain the texts of the other governments’ replies 
to Secretary Hull’s statement. 5 Tbid., Aug. 13. 
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he proposed and which have been satisfactorily accepted by the American 
nations, might “embody policies of world application.” President Roose- 
velt also expressed a like hope in his message to Congress on January 6, last. 
Commenting upon the Inter-American Conference he said: “In a world un- 
happily thinking in terms of war, the representatives of 21 nations sat around 
a table, in an atmosphere of complete confidence and understanding, sin- 
cerely discussing measures for maintaining peace. Here was a great and a 
permanent achievement directly affecting the lives and security of the 250,- 
000,000 human beings who dwell in this Western Hemisphere,” and, he added 
significantly, “here was an example which must have a wholesome effect upon 
the rest of the world.” ® 

In pursuance of this policy, Secretary Hull on September 11 transmitted his 
statement of July 16, together with copies of the other governments’ replies, 
to the Secretary General of the League of Nations for the information of that 
body when the Assembly convened at Geneva on September 13. Whether or 
not the League of Nations, made impotent by apparently irreconcilable Eu- 
ropean conflicts, can or even is in the mood to give serious consideration to 
such a peace program, or “preachment,” as it has been called, seems doubtful; 
but the circumstances certainly justify the action which the Secretary of 
State has taken. Perhaps, if the atmosphere at Geneva is not conducive to 
the consideration of Mr. Hull’s “pillars of enduring peace,” President Roose- 
velt may feel warranted in suggesting the holding of a peace conference in 
Washington. He proposed the convocation of the Inter-American Confer- 
ence for the Maintenance of Peace to the chiefs of state of the other American 
Republics in letters addressed to them on January 30, 1936.7 Secretary of 
State Hull’s deft hand was instrumental in arranging an acceptable program 
for the conference and his magnificent tact and sincerity of purpose con- 
tributed largely to its success. He has now formulated an inspiring program 
to meet the situation of the nations at large. Why should not President 
Roosevelt propose to the governments of the world a conference to act jointly 
upon the principles and proposals of Secretary Hull to which each of them 
has already separately agreed? The continuance of the present policies of 
Europe and Asia must inevitably lead to another major war and, at its end, 
to another peace conference. Is it necessary to wait until the enormous ac- 
cumulation of armaments has been used and exhausted upon the human race 
before another inevitable peace conference can be held? President Theo- 
dore Roosevelt called the Second Hague Peace Conference following the 
Russo-Japanese War. A “new deal” in international relations by convening 
a peace conference before instead of after war would seem to be worth trying. 

Grorce A. FIncH 


6 Congressional Record, Vol. 81, p. 89. 
7 Department of State Press Releases, Vol. XIV, No. 333, p. 162. 
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WAR WITHOUT A DECLARATION 

International law has long recognized the possibility that open hostilities 
might be in progress without a formal declaration of war. Unhappily the 
spectacle of a powerful state seeking to bring a weaker one to terms by in- 
vading its territory or bombarding its ports from the sea is not a novel phe- 
nomenon in international relations. For the most part, however, such acts 
of force in the absence of a formal declaration of war were, in the decades 
preceding the World War, confined to situations of emergency, such as the 
march of the troops of the Great Powers to Peking at the time of the Boxer 
Rebellion or the invasion of northern Mexico by United States troops in 1916, 
when the government nominally in power in the delinquent state was actually 
unable to maintain law and order in certain sections of the country. Nothing 
comparable to the present situation in China was known to international law 
of the pre-World War period. The military operations at present (as of 
September 12) being conducted by Japan in China, both in respect to the size 
of the forces engaged and in respect to the extent of the loss of life and destruc- 
tion of property, make the “punitive expeditions” of the old international law 
seem trivial affairs. 

An explanation of the present paradox of “a war that is not a war” is, of 
course, easy to find. The old rule of international law requiring a formal 
declaration preceding the outbreak of hostilities, which was given conven- 
tional form at the Hague Conference of 1907, was based upon the more funda- 
mental rule that a nation had a “right” to go to war when it believed that its 
vital interests called for such a remedy. This right was one to be exercised 
at the discretion of the individual state; and the community of nations at 
large had nothing to say in the matter. Under such circumstances it was 
deemed proper, when a state was about to undertake such drastic measures of 
redress, that it should formally declare its purpose, in order that there might 
be nothing in the nature of a surprise attack. The surprise might exist all 
the same, taking into account the time within which defense forces might be 
mobilized; but international law took no account of such inconsistencies. 
The declaration of war served at the same time to notify neutral states of the 
new situation, to which they must submit whatever its effects upon their com- 
mercial interests. 

When the Covenant of the League of Nations and the Kellogg Pact, apart 
from numerous other conventions of the post-World War period, sought to 
restrict the old right of the individual state to make war, it was but natural 
that here and there a state, seeking to take advantage of one of the loopholes 
in the particular convention, should fall back upon the old law of “forcible 
procedure by methods short of war,” as it was called, and undertake hostili- 
ties not only without a declaration of formal war but with every care to pre- 
vent the collateral effects of astate of war. The procedure followed by Japan 
in 1931 and by Italy in 1935 were conspicuous instances of such action. In 
both cases the states taking the offensive were bound by the obligations of the 
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Covenant of the League of Nations, and they sought to avoid as far as possible 
an open challenge to its authority. In the present case Japan, while no longer 
bound by the Covenant, is still bound by the provisions of the Nine-Power 
Treaty which, although containing terms that would also be violated by hos- 
tilities short of war, would nevertheless seem to be more grossly violated by 
the formal act of a declaration of war. It is possible that Japan has been 
restrained from a declaration of war by the provisions of the Kellogg Pact, by 
which “war” is renounced as an instrument of national policy. While a loop- 
hole is provided in the treaty by the limitation that its obligations do not 
extend to wars of self-defense, it would be as difficult to escape through this 
loophole as to defy the obligation at its face value. 

Paradoxical as is the situation now presented of mass movements of troops 
and open warfare, of bombardments and consequent loss of life and destruc- 
tion of property, there are certain advantages in the delay of a formal decla- 
ration of war which more than offset what seems to be popularly regarded as 
pure hypocrisy. The conflict may more easily be kept localized, a matter of 
the greatest consequence in the case of a state like China. At the same time, 
there is greater opportunity for the processes of mediation and conciliation 
on the part of third states; and it may be possible to work out a temporary 
basis of peaceful relations without the delays incident to a formal treaty of 
peace. How long can such an anomalous situation continue? Obviously it 
may change any day, and a change would seem to be inevitable when Japan 
undertakes to prevent the entrance of contraband into southern Chinese ports, 
as is threatened by the blockade established on August 25. If third Powers 
should hold it unlawful to extend the blockade to their commerce, contraband 
or otherwise, so long as war has not been declared, the answer of Japan will 
doubtless be prompt. By the simple act of announcing that it is technically 
as well as actually at war with China, Japan will acquire the right not only to 
exclude contraband but to paralyze the peaceful commerce with China of 
every nation. 

In passing it may be observed that the paradox of open hostilities that are 
not technically “war” gives rise to collateral issues that are equally para- 
doxical, one of which may be adverted to. China undertakes to defend itself 
against attack; in so doing its armed forces injure the property of nationals of 
third states that happens to lie within the zone of hostilities; nationals of third 
states are killed or wounded when in the line of fire: yet since there is no “state 
of war” in existence, the governments whose nationals are thus made to suffer 
announce that they will hold China responsible for these losses to life and 
property. By declaring war, at whatever risk to its own ultimate welfare, 
China could free itself of any obligation to make redress for similar losses in 
the future. What legal legerdemain is it that should give to a declaration of 
war power to determine the responsibility of the belligerent state to third 
states? Seeing that hostilities were actually begun by Japan, whatever the 
alleged provocation, why should self-defense against an undeclared war give 


696 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


rise to responsibilities on the part of China that would not have existed if 
Japan had declared war? 

If the technical integrity of international law would gain but little by a 
formal declaration of war which would “regularize the proceedings” but would 
not affect the right and wrong of the situation, there would seem nothing to 
gain by any action of the Great Powers which would force the hand of either 
party to that end. The processes of mediation and conciliation may yet be 
set in motion, although each day’s delay makes such intervention more diffi- 
cult. How long can the international community stand by in silence and 
witness the revival of the old right of a state to take the law into its own 
hands and resort to armed force to accomplish its purposes? 

C. G. Fenwick 


VISITS BY INTERNATIONAL TRIBUNALS TO PLACES CONCERNED IN PROCEEDINGS 


In the recent case relating to the waters of the Meuse, the Permanent Court 
of International Justice was confronted with an interesting problem for which 
its practice supplied no precedent. After the Agent of the Netherlands Gov- 
ernment had completed his first oral argument, the Agent of the Belgian Gov- 
ernment suggested that the Court should visit the places, should descendre 
sur les lieux, to enable the judges to see the canals, waterways and installa- 
tions involved in the proceedings. The Agent of the Netherlands Govern- 
ment, who had previously presented to the Court a “technical documenta- 
tion” consisting of a large map, a topographical bas-relief, and a model of a 
lock, stated that while in his view this documentation rendered superfluous 
the visit suggested by the Belgian Agent, he would offer no objection to the 
Court’s adopting the suggestion. 

The Statute of the Court does not specifically envisage a visit to the scene, 
and the Rules are silent on the point. On the other hand, the regulations for 
the repayment of judges’ traveling expenses, adopted by the Assembly of the 
League of Nations on September 14, 1929, provide that the “journeys made 
on duty” for which traveling expenses are to be refunded include journeys 
“made necessary . . . by visits to places concerned in proceedings.” 1 

Numerous precedents for such visits exist in international jurisprudence. 
Perhaps the most notable of these precedents were in the Meerauge arbitra- 
tion in 1902, and in the Norway-Sweden arbitration in 1909.2. In the Meer- 
auge Case,? the tribunal made an extensive trip on the lake and in its 
environs, September 1-8, 1902, in preparation for its award of September 13, 
1902, fixing the boundary between Galicia and Hungary. The Norwegian- 
Swedish Tribunal of the Permanent Court of Arbitration, acting under a con- 
vention of March 14, 1908, which made no reference to such procedure, left 
The Hague and on July 14-20, 1909, made an extensive tour of the region 


1 Publications of the Court, Series D, No. 1 (3d ed.), p. 65. 
* See also Ben Tillett’s Case, Hudson’s Cases on International Law (2d ed.), p. 1056. 
33 Martens, Nouveau Recueil Général (3d ser.), p. 71. 
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involved in the proceeding for determining the maritime frontier of Norway 
and Sweden; the comptes rendus of the descente sur les ieux were later pub- 
lished. Here, then, were useful precedents to guide the Permanent Court of 
International Justice. 

The Court viewed the Belgian suggestion, not as an offer to present evi- 
dence, but as an invitation to the Court to procure its own information. The 
acceptance of such an invitation may not have required, but it was desirable 
that the Court should have, not only the acquiescence but also the codperation 
of the Agents of the two governments which were parties to the case. After 
the Court had provisionally set the dates for the proposed visit (which was 
to begin only following the completion of the first oral argument of the Belgian 
Agent), the Agents of the parties were asked to propose an itinerary, and to 
nominate the persons, of equal number on both sides, who would accompany 
the judges. By an order formally adopted on May 13, 1937, the Court de- 
cided “to carry out an inspection on the spot,” and for this purpose “to follow 
the itinerary jointly prepared by the Agents of the parties.” The judges jour- 
neyed to Maastricht on May 13, and on May 14 and 15, the visit to the scene 
was effected. Summary comptes rendus were drawn up, and were attached 
to the procés-verbal of the next public session of the Court. The visit was 
made on the basis of the Court’s own decision, though that decision was due 
to the Belgian Agent’s suggestion; hence, except for certain hospitality offered 
by the parties, the expense of the visit was met out of the budget of the Court. 

Thus was created a new precedent for the Court. It may have great value 
in the course of the Court’s work in the future. Geographical considerations 
may limit the following of the precedent; in the particular case a journey of 
only a few hours’ duration sufficed. Yet an international tribunal cannot 
ignore the possible usefulness of such procedure, not only for ensuring that 
results will be arrived at on the basis of the fullest possible information, but 
also for creating that support in public opinion which is the one sure sanction 
of its judgments. In international as in national jurisprudence, the impor- 
tant thing is not merely that justice be done, but also that justice be done in 
a manner which the whole world may appreciate. 

Man tey O. Hupson 


THE FIRST AMERICAN TREATISE ON INTERNATIONAL LAW 


In the course of his opinion given in the case of Triquet v. Bath, 1764, Lord 
Mansfield, having before him a question of diplomatic immunity, recalled an 
earlier case decided in 1736 in which Lord Talbot declared that the Law of 
Nations was a part of the law of England and “was to be collected from the 
practice of different nations and the authority of writers.” Accordingly, 


‘ Recueil des Comptes rendus de la visite des lieux et des Protocoles des Séances du Tribunal 
arbitral, constitué en vertu de la Convention du 14 mars 1908, pour juger la question de la délimi- 
tation d’une certaine partie de la frontitre maritime entre la Norvege et la Suede, The Hague, 
1909. 
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Lord Mansfield continued, “he argued and determined from such instances 
and the authority of Grotius, Barbeyrac, Bynkershoek, Wicquefort, and c., 
there being no English writer of eminence upon the subject.” He might well 
have made an exception in favor of the Englishman, Richard Zouche, and 
also of Gentili, for the latter, although Italian, wrote at Oxford, where he held 
a professorship. Substantially, however, the remarks of Lords Talbot and 
Mansfield were correct. Vattel was the first writer upon the Law of Nations 
who wrote in the vernacular. For those who did not read Latin, there were 
English translations of all of the writers mentioned by Lord Talbot. There 
was none either of Gentili or of Zouche. 

With the movement for independence in America came the realization of 
the need for an exact understanding as to the rights and duties of an inde- 
pendent state, of the rights of a belligerent, and of the duties of a neutral. 
A new work, professedly one of popularization and written in French was at 
hand. Vattel’s treatise had appeared in 1758. In December, 1775, Benja- 
min Franklin acknowledged the receipt of Dumas’ edition of Vattel, saying 
that the work “came to us in good season when the circumstances of a rising 
state made it necessary frequently to consult the Law of Nations... 
[It] has been continuously in the hands of the members of our Congress now 
sitting.” A work representing the modern and enlightened Continental point 
of view was extremely important in a contest between British dominion and 
sea power. A good deal of the foreign policy of the United States to the end 
of the War of 1812 may be traced to Vattel. As the eighteenth century 
closed, another Continental work challenged the supremacy of Vattel, that 
of de Martens, which appeared in an English translation printed at Phila- 
delphia in 1795 and dedicated to George Washington. 

In England a new interest in international law developed during the Na- 
poleonic wars. The founder of the Utilitarian School, Jeremy Bentham, 
whose human interests led him into so many fields of reform, not only coined 
the term “international law”, but argued for its codification (another verbal 
invention of his). Bentham’s writings on international law were not pub- 
lished until after his death. They are not of great value and he never 
attempted a systematic work upon the subject. His disciple, Sir James 
Mackintosh, made in brilliant essays a greater contribution to the subject. 
He had the intention of writing a systematic treatise, but his death forestalled 
the accomplishment. No Englishman produced a systematic treatise upon 
the subject until 1839, when William Oke Manning, Jr., published his Com- 
mentaries on the Law of Nations with a London imprint. In his preface, 
Manning stated: 


It is indeed singular that, in the multiplicity of works which are pub- 
lished on almost every subject, we have never had a systematic treatise 
on the Law of Nations by an English writer. There are two productions 
on this subject in our language, both of which I should be proud to claim 
as belonging to our literature, but both are written by Americans. Of 
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these works I shall speak further when examining the literature of the 
science, merely observing here that, though both excellent in their way, 
the scope of these writers has been too different from mine to accom- 
plish the purpose which I have in view; Chancellor Kent merely giving 
a few chapters of his Commentaries on American Law, to the subject of 
the Law of Nations; and the recent work of Dr. Wheaton being pro- 
fessedly elementary, and certainly the best elementary book on the topic 
that exists. 

Meanwhile the courts of Great Britain and the United States had made 
contributions to the positive Law of Nations to an extent both in quality and 
in quantity hitherto unknown in the world. The eighteenth century English 
cases had to do largely with questions of diplomatic immunities, and so had 
also the earliest American cases of importance. The decisions of Lord Stow- 
ell in England and of Marshall and Story in the United States developed the 
positive law of war and neutrality. As the nineteenth century proceeded, 
less and less reliance was put upon the Law of Nature both in England and in 
America. The Supreme Court of the United States, like the British courts, 
relied more and more upon custom and usage. It was along the lines of posi- 
tivism that the need for a systematic work for the use of lawyers and diplo- 
mats showed itself. The culmination was the treatise entitled The Elements 
of International Law, written by an American lawyer and diplomat, Henry 
Wheaton, which appeared in 1836, the first separate systematic treatise on 
international law written in the English language, and the first to be written 
in the new world.* 

It is therefore in recognition of the centenary of Henry Wheaton’s Elements 
of International Law that attention is invited to this American publicist and 
scholar whose influence transcended the elements of his own time and country, 
and who deserves a notable place in the history of the Law of Nations. 

Henry Wheaton, 1785-1848, was graduated from Brown University, Provi- 
dence, Rhode Island, in 1802. He then studied for the bar both in America 
and in France. After practicing his profession for a number of years, he 
became the editor of a New York journal. During the War of 1812 he served 
in the army as a division judge advocate. At the close of the war he pub- 
lished a digest of the Law of Maritime Captures and Prizes. The title is 
something of a misnomer. The work is rather a systematic treatise upon 
war and neutrality, executed upon the theory “not what the law ought to be, 
but what the law is,” in which the earlier text writers, treaties, national legis- 
lation and practices were used, together with court decisions, British as well 
as American. Although this work is but little known (it apparently ap- 
peared in but one edition), it is a distinct contribution to the literature of the 
subject both as to treatment and content. It is a practical work for lawyers 
upon what the author deemed to be “the most important practical branch of 
the Law of Nations.” In 1817, Wheaton was appointed reporter of the Su- 


1 Book I of Kent’s Commentaries Upon American Law, appearing in 1826, was on the Law 
of Nations. Bello’s Principios de Derecho de Gentes, appeared in Santiago de Chile in 1840. 
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preme Court of the United States, a position which he held until 1827. The 
period when the court was presided over by Chief Justice Marshall has been 
called the golden age of the Supreme Court. Wheaton’s association with the 
tribunal covered practically the latter half of the Chief Justiceship of Mar- 
shall, with Story as one of the associate justices, second only to Marshall in 
international law and unrivaled in the field of private international law. 
Wheaton’s reports of the decisions of the Supreme Court are marvels of excel- 
lence, due to his editorial care as to the text of the opinions and the dis- 
criminating profusion of his annotations. Many of the most important 
constitutional decisions were rendered during this period. While Wheaton 
was reporter, more than eighty opinions bearing upon international law were 
rendered by the great Chief Justice. Lawyers of today in using them are 
indebted to the scholarly labors of Wheaton for their textual and editorial 
excellence. 

In 1820, Wheaton delivered an address before the New York Historical 
Society upon the “History of International Law.” This shows that his inter- 
est had already been aroused in that phase of the subject, which long after- 
wards found expression in his History of the Law of Nations in Europe and 
America, which appeared in 1845. The essay may be favorably compared 
with the earlier one of James Mackintosh, of whom Wheaton was a great 
admirer. Somewhat condensed, it appeared in a preliminary chapter in the 
earlier edition of Wheaton’s Elements. In 1827, Wheaton was appointed by 
President John Quincy Adams to be Chargé d’Affaires to Denmark. Accept- 
ing this appointment, Wheaton ended his active connection with the bar and 
turned to diplomacy, remaining in the service until 1846. In this field, his 
services were various and valuable. He succeeded in negotiating a treaty 
with Denmark by which the United States was indemnified for the seizures 
of vessels and cargoes at Kiel during the Napoleonic wars. While at Copen- 
hagen, he wrote a scholarly History of the Northmen. For a long period the 
United States had had no diplomatic representation in Prussia or in the other 
German states. In 1835 Wheaton was transferred to Berlin and the post 
was soon raised to the rank of a legation. Between 1835 and 1846 he nego- 
tiated an important series of commercial treaties with various German states, 
by which were abolished droit d’aubaine and taxes on emigration. Possibly 
the most important of all was a commercial treaty negotiated with the old 
Germanic Confederation in 1844, but this was rejected by the United States 
Senate. In 1843, Wheaton became involved in a matter with the Prussian 
Government which became a cause célébre concerning diplomatic immunities. 
His contention, supported by his Government, was that there could be no lien 
against his household goods in favor of his landlord for damages done the 
freehold during his term as a diplomat.” 

It was during his tenure at Copenhagen and at Berlin that Wheaton wrote 
his Elements of International Law, published simultaneously at London and 
at Philadelphia in 1836. The work, therefore, was not the product of a 


24 Moore, International Law Digest, 646. 
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secluded scholar, nor was it written for the study. Like the treatise of Vattel, 
it was a practical work written by a diplomat for the “use of persons engaged 
in diplomatic and other forms of public life rather than for mere technical 
lawyers.’ Nothing, however, could be more unlike the work of Vattel than 
Wheaton’s so far as his fundamental assumptions are concerned. The Law 
of Nature Wheaton frankly relegated to the set of ideas otherwise known as 
the principles of justice. The influence of the historical school of jurispru- 
dence then dominant in Germany is quite apparent. Savigny furnishes his 
fundamental concept of international law: “eine unvollendete Rechtsbildung” 
based upon the community of ideas possessed by the Christian states of 
Europe, now become the ultra-European international community, an idea 
used by Heffter, who used the maxim Ubi Societas ibi jus est as the foundation 
of international jurisprudence. Following Savigny, influenced by Bentham 
and Austin, and anticipating Heffter, he posited no universal international 
law. Those states were a part of the international community which, having 
a common stock of juristic ideas, possessed reciprocating wills, a doctrine long 
afterwards elaborated by Lorimer. This is certainly the positivist’s ap- 
proach, while the ethico-naturalistic doctrines of an all-embracing member- 
ship reach back to the jurist-theologian Victoria. Wheaton’s method, seeking 
rigorously to set forth international law as it is, looked carefully into the 
character of legal sources. Here he was influenced by his earlier work on 
prize law. He adopted Lord Stowell’s conception of the character of the prize 
courts as being under a duty to administer “with indifference that justice 
which the Law of Nations holds out, without distinction, to independent 
states, some happening to be neutral and some to be belligerent.” The Eng- 
lish edition of the work appeared in two volumes of almost equal size. The 
first was on the law of peace, the second on war and neutrality, these latter 
two topics being given nearly equal spacing. The law of peace, to some 
extent following Vattel, is organized upon the basis of the familiar funda- 
mental rights of states, self-preservation, independence, equality, and prop- 
erty. Earlier text writers are largely used with due attention to the treaties 
of reconstructed Europe of the post-Napoleonic era. It is, as one might 
assume, in the treatment of neutrality that the use of cases is most frequent, 
with constant citations of the opinions of Stowell and of Marshall. 

The reception given Wheaton’s Elements in the United States was enthusi- 
astic and sustained. It was acclaimed as a work in which the author had 
“infused into the whole mass the liberal spirit that prevails in the institutions 
of his own country.” Successive editions were called for. Three appeared 
in the United States under the author’s supervision. The fourth, also revised 
by the author, appeared in Paris and Leipzig in 1848 and was subsequently 
reissued. After Wheaton’s death, the work continued to be in demand. 
There were rival editions in America, Lawrence’s and Dana’s, out of which 
considerable confusion as well as litigation ensued. Probably no work was 
so much used by Americans during the Civil War. Notwithstanding the ad- 
verse criticisms appearing in Oke Manning’s Commentaries, its popularity 
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extended to England where successive editions carry the names of English 
editors, Boyd, Atlay, Phillipson, and Keith. The principles of international 
law as the law of the international community were introduced into China by 
Wheaton’s Elements. In 1864, the Chinese Government ordered its transla- 
tion into Chinese for the use of its officials, and the work was completed by a 
commission of Chinese scholars, printed, distributed, and used as a textbook. 

In celebration of this, the first separate and systematic work on interna- 
tional law written in English and the first to be written in the New World, a 
centennial edition has been issued in the series of the Classics of International 
Law published by the Carnegie Endowment for International Peace, under 
the competent editorial supervision of Professor George Grafton Wilson of 
Harvard University? whose eminent scholarly qualifications are singularly 
supplemented by his personal interest, for Professor Wilson, like Wheaton, 
was graduated from Brown University and taught international law there 
before his call to Harvard. 

With the completion of the Elements, Wheaton’s interest in international 
law was not exhausted. “Quels sont les progrés qu’a fart le droit des gens en 
Europe depuis la Paix de Westphalie?” was a question propounded by the 
Institut de France for a prize essay composition in 1839. With his essay of 
1820 as a basis, Wheaton wrote his Histoire du Progrés du Droit des Gens, 
which was published by Brockhaus in Leipzig in 1841. Receiving honorable 
mention but not the prize (it would appear that the prize essay was never 
published) , the work was enlarged and published in New York in 1845 under 
the title History of the Law of Nations in Europe and America from the Earli- 
est Times to the Treaty of Washington, 1842. ‘The French version continued 
to appear in a series of editions published by Brockhaus. Although no recent 
reprint of the work has occurred, its value has by no means disappeared, not- 
withstanding the great contributions made in this field by Walker, Phillipson, 
Nys and many others. 

In an introduction to the 1916 English edition of The Elements, the late 
Sir Frederick Pollock, never given to fulsome comment, wrote that Wheaton 
had first of all “the merits of a good scholarly lawyer of the first generation 
of American independence; but his combination of forensic, judicial, and 
diplomatic experience gave him almost unique advantage in handling this 
subject” of public international law. After a century, American scholars 
are proud to bear witness to the value and importance of the contribution 
to the literature of international law made by their countryman, Henry 
Wheaton, who interpreted European thought to Americans and gave to 
Europe the best which American thought produced. He was a careful 
scholar, an excellent lawyer, a competent diplomat, and a writer who could 
express himself clearly and forcefully. From such men, all too few in num- 
ber, have come great masterpieces. Wheaton’s Elements of International 
Law is one. J.S. Reeves 


* See review in this JourNnat, July, 1937, Vol. 31, p. 546. 


CURRENT NOTES 
AKE HAMMARSKJOLD 


Now and then in the history of mankind Nature seems to raise up a man to 
serve a particular purpose. Endowed with the highest intelligence, equipped 
with a capacity for broad understanding, actuated by a sympathy which 
transcends limitations of inheritance and locality, such a one arrives at a mo- 
ment when a great job needs to be done. Then the Genius which presides 
over human affairs makes it possible for him to do that job. When his work 
is finished, the achievement can be universally acclaimed, even though a full 
realization of its value may have to be left to the future which will reap the 
benefit. 

Ake Hammarskjéld did not live to finish his forty-fifth year. In a brief 
span his accomplishments were such as few men have had to their credit in a 
lifetime twice as long. 

For seventeen years, Hammarskjéld played a leading réle in activities con- 
nected with the Permanent Court of International Justice. As a member of 
the Secretariat of the League of Nations, he worked with the Committee of 
Jurists which met at The Hague in 1920 to draft the Statute of the Court; he 
followed that draft through all the stages of its consideration by the Council 
and Assembly of the League of Nations in 1920; he labored tirelessly in 1921 
to procure the necessary ratifications of the Protocol of Signature, and to 
ensure the success of the first election of judges; and he was designated by the 
Secretary General to serve as the acting secretary of the Court when the 
judges first met at The Hague on January 30, 1922. Four days later, though 
not yet twenty-nine years old, he was elected by the Court to be its Registrar. 
He continued to discharge that responsibility until the Assembly and the 
Council elected him a judge of the Court, on October 8, 1936. In the capacity 
of judge, he took part in the hearing of only one case before his death on 
July 7, 1937. 

In his work as Registrar, he was compelled to blaze new paths. First of 
all, an international administration had to be created. It was a task for 
which almost no precedents were at hand to serve as guides. Fortunately, 
Hammarskjéld combined with his interest in details a capacity to delegate 
responsibility. He had soon assembled an excellent staff, many of the mem- 
bers of which still hold their posts. A prodigious worker himself, he knew 
how to extract from others the willing expenditure of their utmost energies. 
The Registry became a house always in order. The Registrar set its stand- 
ards, he imparted its methods, he begot its efficiency, he inspired its loyalties. 
He made the Court the best documented public institution in the world. 

The Registrar has, also, an important diplomatic function. Questions 
arise continually which have to be negotiated with governments individually 
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in their capitals or collectively at Geneva, and these negotiations require plia- 
bility not less than persistence. With a possibility of serious misunderstand- 
ing ever present, Hammarskjéld steered a course which was free of any 
untoward incident. If he was at times thought to be exigent, his exigence 
produced results and it never lost him a friendship. His work was not simply 
that of an efficient fonctionnaire. He felt it to be his duty “to constitute a 
link for the preservation of continuity in a body of changing composition.” 
His exceptional memory made the Court look to him as the guardian of its 
precedents, and one whose knowledge of the Court’s deliberations during this 
period is based simply on the published documents can surmise that Ham- 
marskjéld’s influence was not confined to the administrative decisions which 
were taken during those fifteen years. 

Any other person would doubtless have thought that the office of Registrar 
demanded all of his energies. Yet Hammarskjéld found it possible to keep 
up a variety of other interests. Under various pseudonyms and occasionally 
under his own name, he published illuminating studies of the constitution and 
activities of the Court; he was continuously engaged in scientific work, such 
as that of the Institute of International Law, the Academy of International 
Law, the Annual Digest of Public International Law Cases; he was a faithful 
participant in the work of the League of Red Cross Societies; he pursued a 
critical interest in the literature and art of many peoples. The last of his 
published studies, “Réforme éventuelle de V’article 30 de la Convention de 
Genéve de 1929,” 1 is a model of scientific form. With his numerous preoccu- 
pations, he seemed always to have time to assist his friends in their endeavors, 
and many of them, of whom the writer was one, often sought to avail them- 
selves of his valuable assistance. 

The quality of the man is perhaps best indicated by his own tribute to a 
former President of the Court.2 Writing of Adatci’s “refined courtesy”, he 
said it was “not simply the product of education and tradition, but an innate 
tact, a goodness of heart.” Adatci’s memory furnished to Hammarskjéld 
“the proof that theoretical knowledge and practical experience, however vast, 
only acquire their value when allied to tolerance and [to a] confident per- 
severance” in “faith in mankind and its future.” How easily the lives of 
others are made to mirror the attributes of one’s own spirit! 

Man ey O. Hupson 


SIR ROBERT BORDEN 
With the passing of Sir Robert Laird Borden on June 10, Canada and the 
whole British Commonwealth lost one of her most distinguished statesmen. 


From 1911 to 1920 he served as Prime Minister of Canada—first as Conserva- 
tive leader and then as head of the Union Government. Throughout the 


17 Zeitschrift fir auslindisches Gffentliches Recht u. Volkerrecht (1937), p. 265. 
* Published in this Journat, Vol. 30 (1936), p. 114. 
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strenuous war years his singleness of purpose and untiring devotion to duty 
sustained the Dominion in the greatest crisis in her history. As a member 
of the Imperial War Cabinet and as Canada’s representative at the Paris 
Peace Conference he won the respect and esteem of world statesmen, for it was 
with telling logic he insisted that the war efforts of the Dominions entitled 
them, in the peace settlement, to a voice equal to that of smaller nations. 
Against stiff opposition he held out for similar separate representation of the 
component parts of the Commonwealth in the League of Nations, where he 
subsequently served as his country’s representative. From such world recog- 
nition of a new international position, it was a natural development that led 
to the Balfour declaration of equality of status for the autonomous com- 
munities within the British Empire. 

The stamp of his personality is thus imprinted upon the most significant 
developments in Canada’s history during this century in the realm of interna- 
tional affairs and constitutional development. Ee exemplified the best tradi- 
tions of public life, for it was principle rather than partisanship that gave 
dignity and courage to the utterance of one whose effect was gained through 
the force of logic more than oratorical eloquence. Lacking any suggestion 
of fire or passion, his legal training was responsible for the clarity of his 
reasoning and the balanced judgment which commanded respect. Combining 
statesmanship with letters, the years following his retirement were exceed- 
ingly productive. As Chancellor of McGill University and later as Chan- 
cellor of Queens University, he gave of his talents to higher education. At 
the University of Toronto in 1921 he delivered the Marfleet lectures on “Con- 
stitutional Developments in Canada,” and at Oxford University he was the 
first in a series of Rhodes Memorial lecturers when he spoke on “Canada in 
the Commonwealth—From Conflict to Codperation.” 

What part Sir Robert played in the destiny of his country and the Com- 
monwealth can only be indicated, but in the basement offices of his Ottawa 
home are to be found row upon row of files wherein the future historian will 
find this scholarly statesman had carefully preserved a record rich in source 
material. 

LioneL H. Larne 
College of William and Mary 


PROTECTION OF FOREIGN DIPLOMATIC AND CONSULAR PREMISES AGAINST PICKETING 


The present “conflict of ideologies” is at once a cause and a symptom of the 
deterioration of international morals and manners in the world today. The 
governments of certain states, in defiance of an elementary duty, are more or 
less openly engaged in a veritable war of propaganda against opposed 
régimes; } and in one case, at least, this warfare has become actual, though 


1See H. Lauterpacht, ‘Revolutionary Propaganda by Governments,” Transactions of 
the Grotius Society, XIII (1928), p. 143 ff. ; Lawrence Preuss, ‘International Responsibility 
for Hostile Propaganda against Foreign States,” this JourNaAL, Vol. 28 (1934), p. 649 ff. 
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undeclared. Even diplomats, unmindful of diplomatic cireumspection, freely 
take part in activities which formerly would have occasioned protest or a 
demand for their recall.2_ It is only natural that a vigorous reaction should 
be provoked within those countries whose populace have felt their sympathies 
enlisted, their interests threatened and their institutions attacked, in this 
conflict. The present strained international situation, as a recent writer has 
remarked, places the democratic governments of the world in a dilemma.’ 
Formally correct in their own relations with other governments, they find it 
difficult to reconcile with their democratic principles the imposition of any 
restraints upon counter-attacks by their nationals. The policies, both 
foreign and domestic, of the governments alluded to have aroused passions 
and resentments which transcend national frontiers. The expression and 
manifestation of such feelings, in view of the extreme sensitivity of these gov- 
ernments to criticism in any form, have created delicate international problems 
for the democratic states. Nationalistic and xenophobic feeling have in the 
past frequently given rise to outbursts of violence against foreign nationals 
and representatives. The law governing the subject has, however, been clear, 
and state responsibility, at least for offenses against members of the latter 
class, has generally been admitted. In recent years, new means of express- 
ing political dissent have been adopted, and private individuals, with no intent 
to commit physical violence, have resorted to the picketing of foreign em- 
bassies, legations and consulates as a manifestation of their opposition to the 
policies of the governments concerned.® Such action is at best futile and em- 
barrassing to the local government. It arouses resentment abroad, and, even 
though it may not directly involve the legal responsibility of the state on 
whose territory it occurs, it nevertheless creates international friction and 
endangers the peace. 

The recent picketing of the official premises of various foreign representa- 
tives in Washington has posed several interesting questions in law and policy. 
Does such picketing, if not prevented by the local authorities, occasion the 
international responsibility of the United States? If it does not, would it 
nevertheless be expedient to prevent it? 

In the conviction that legislation for the protection of foreign officials against 
picketing is required both by international law and by sound national policy, 
the Committee on Foreign Relations on August 4, 1937,6 made a favorable 


2B. Akzin, “Propaganda by Diplomats,” International Law and Relations, Vol. 5, No. 
7 (1936). 

3 Ellery C. Stowell, ‘“Respect Due to Foreign Sovereigns,” this Journat, Vol. 31 (1937), 
p. 301. 

4 Clyde Eagleton, ‘“‘The Responsibility of States for the Protection of Foreign Officials,” 
ibid., Vol. 19 (1925), p. 298 ff. 

|. ®See the report of Inspector Kelly, of the District of Columbia Police Department, on 

the recent picketing of the Italian, Polish and German Embassies at Washington. 81 
Cong. Rec., No. 152, p. 10896. 

6 Senate Report No. 1072, 75th Cong., Ist Sess. 81 Cong. Rec., No. 151, p. 10863. 
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report on a joint resolution, the text of which, as passed by the Senate on 
August 10, provided 


[Enacting clause omitted.] That it shall be unlawful to display any 
flag, banner, placard or device designed or adapted to intimidate, coerce, 
or bring into public odium any foreign government, party, or organiza- 
tion, or any officer or officers thereof, or to bring into public disrepute 
political, social, or economic acts, views or purposes of any foreign govern- 
ment, party, or organization, or to intimidate, coerce, harass or bring into 
public disrepute any officer or officers or diplomatic or consular repre- 
sentatives of any foreign government, or to interfere with the free and 
safe pursuit of the duties of any diplomatic or consular representatives 
of any foreign government, within 500 feet of any building or premises 
within the District of Columbia used or occupied by any foreign govern- 
ment or its representative or representatives as an embassy, legation, 
consulate, or for other official purposes, except by, and in accordance with, 
a permit issued by the superintendent of police of the said District; or to 
congregate within 500 feet of any such building or premises, and refuse 
to disperse after having been ordered so to do by the police authorities 
of the said District. 

The police court of the District of Columbia shall have jurisdiction of 
offenses committed in violation of this joint resolution; and any person 
convicted of violating any of the provisions of this joint resolution shall 
be punished by a fine not exceeding $100 or by imprisonment not exceed- 
ing 60 days, or both. 

Provided, however, That nothing contained in this joint resolution shall 
be construed to prohibit picketing, as a result of bona-fide labor disputes 


regarding the alteration, repair, or construction of either buildings or 
premises occupied, for business purposes, wholly or in part, by representa- 
tives of foreign governments.” 


This resolution was lost in the House of Representatives during the legislative 
scramble of the last days of the session. It is to be hoped that it will be re- 
introduced when Congress again convenes. The need for such legislation, in 
view of the heightened popular feeling growing out of events in the Far Eastern 
and Mediterranean areas, is almost certain to increase during the next few 
months.’ Irresponsible protests made within the immediate vicinity of 
foreign official premises can only exacerbate an already tense situation and 
may conceivably lead to measures of retaliation against American citizens 


7S. J. Res. 191. Joint Resolution to protect foreign diplomatic and consular officers 
and the buildings and premises occupied by them in the District of Columbia. 81Cong. Rec., 
No. 154, pp. 11027, 11034. 

8 Existing legislation is inadequate for the repression of offensive picketing. The Code of 
the District of Columbia (to March 4, 1929), Title 6, § 117, makes punishable disorderly 
conduct on the public streets and insulting, profane or obscene language directed at pass- 
ersby. It obviously affords no adequate legal basis for the prevention and punishment of 
the acts envisaged in S. J. Res. 191. On one occasion, the District police took away from 
pickets in front of the Italian Embassy banners inscribed ‘Mussolini murders babies,” 
on advice of the corporation counsel that they were offensive signs. The picketing was 
continued, however, by persons who walked quietly up and down the sidewalks carrying 
signs inscribed with political slogans. See report cited supra, note 5. 
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and officials abroad. The arguments for anti-picketing legislation have been 
clearly stated by Secretary Hull in a letter of August 3, 1937, in which he 
urges the prompt passage of the joint resolution referred to above: 


. . . Diplomatic officers are clothed with certain immunities under 
international law to enable them to transact in countries to which they 
are accredited or assigned the business of their respective governments. 
The immunity, therefore, is for a practical purpose, i.e., to allow govern- 
ments to transact official business free from interruption which might 
flow from molestation of or interference with their representatives. 
Governments also send to foreign countries representatives who are not 
clothed with diplomatic immunity in the strict sense of the word but who 
are, because of their representative status, entitled to certain special pro- 
tection under the local law, as, for example, consuls, trade commissions, 
etc. 

The United States with its 338 diplomatic missions and consulates is, 
perhaps more than any other country, interested in obtaining for its 
representatives the protection which they must have if they are to func- 
tion effectively. 

If we are to obtain for our representatives in foreign countries that 
degree of protection to which they are entitled, we should be in a position 
to show a like consideration for representatives of other governments in 
this country. Unless we extend such reasonable protection to repre- 
sentatives of other governments, we cannot hope to receive protection for 
our representatives abroad. 

It is extremely embarrassing to the Department to be reminded by 
representatives of foreign governments in the United States that their 
missions are being interfered with by individuals or groups, particularly 
when existing domestic law does not seem to cover the situations of which 
complaint is made. By the comity of nations, representatives of foreign 
governments in countries where law and order are supposed to prevail are 
entitled to freedom from any attempted intimidation or coercion.® 


Since the picketing of foreign official premises is of recent origin, it may 
be questioned whether there has developed a rule of international law which 
would impose upon the receiving state a clear and immediate obligation to 
prevent this practice as such.° It may be argued that a duty of prevention 
follows as a corollary of the foundation principle of diplomatic immunities: 
the obligation to assure the unimpeded exercise of diplomatic functions (ne 


® To Senator Key Pittman. 81 Cong. Rec., No. 151, p. 10864. 

10 The subject is not discussed in such standard works as those of Sir Ernest Satow, A 
Guide to Diplomatic Practice (3d ed., 1932), and Raoul Genet, Traité de diplomatie et de 
droit diplomatique, Vol. I (1931). A search of Foreign Relations reveals only one case of 
picketing of foreign official premises. In a note to the Secretary of State, May 11, 1911, 
the Mexican Minister complained that a group of Mexican rebels had on the previous day 
stood in front of the Mexican consulate at Douglas, Arizona, and made insulting remarks to 
the personnel of that office as they came into the street. To his request that the Govern- 
ment “issue such orders as may be necessary to secure the personnel of the Mexican con- 
sulate at Douglas from such annoyances on the territory of this friendly nation,’’ Secretary 
Knox replied that a copy of the note had been transmitted to the Government for inves- 
tigation and appropriate action. For. Rel., 1911, pp. 481, 485. 
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impediatur legatio). The same principle, although to a lesser degree, would 
apply to consular officers acting in their official capacities.11 This duty of 
protection has been formulated in the Harvard Research Draft on “Diplo- 
matic Privileges and Immunities” as follows: 


Article 3. ... A receiving state shall protect the premises occupied 
or used by a mission, or occupied by a member of a mission, against any 
invasion or other act tending to disturb the peace or dignity of the mission 
or of the member of a mission; . . .!” 


Not only is the receiving state under the obligation of preventing entry by 
its officials upon diplomatic premises; it has the further duty of protecting 
them against “any acts tending to interfere with the enjoyment or possession 
of such premises. . . . The special duty of protection of premises would in- 
clude protection against crowds or mobs collected in the vicinity of the 
premises for the purpose of expressing abuse, contempt or even disapprobation 
of the sending state or of its mission, or of the members of a mission. A 
similar duty would seem to exist to protect such premises against so-called 
‘picketing,’ this being an act tending to disturb the peace and dignity of the 
mission.” 18 

Whether or not the toleration of such picketing constitutes an international 
deliquency in itself, it would undoubtedly lay the foundation for claims against 
the United States should the demonstrations of hostile feeling lead to actual 
violence against foreign representatives or their official premises. Responsi- 
bility would be increased as a consequence of the political and xenophobic 
motivation of such violence,}* as well as by the fact that the Government has 
been repeatedly reminded of the threatening situation which picketing natu- 
rally involves.15 The receiving state is under a clear obligation to afford a 


1 Although consular officers are not entitled to immunity with respect to their private 
acts, their immunity for official acts and their right to protection against interference by 
private persons with the exercise thereof, are clearly established. 

12 This JOURNAL, Supp., Vol. 26 (1932), p. 50. 

13 Jbid., pp. 56,57. ‘“The duty of affording protection to the premises does not, however, 
make the receiving state an absolute guarantor of the peace or dignity of the mission in 
every conceivable set of circumstances, comparable with its situation as guarantor against 
entry of state agents upon the premises. . . . It would seem, however, that the receiving 
state must not only use the means in its power to protect the premises, but it must provide 
means adequate to such protection.” Jbid., p. 57. 

14 See the report of M. Guerrero on the responsibility of states for damages done in their 
territories to the person or property of foreigners. League of Nations Document, C. 196. 
M.70.1927.V, p. 96. Also Konstantin Frh. von Neurath, ‘Der italienisch-griechische 
Konflikt vom Jahre 1923 und seine vilkerrechtliche Bedeutung,’ Volkerrechtsfragen, Vol. 25 
(1929), p. 36 ff. 

On responsibility for mob violence directed against foreigners as such, see Sarropolous 
v. State of Bulgaria, Greco-Bulgarian Mixed Arbitral Tribunal (1927), Recueil des Décisions 
des Tribunauz Arbitraux Miztes, VII, 47, 50; Annual Digest of Public International Law 
Cases, 1927-1928, Case No. 162. 

5 “A state is . . . responsible if it knew or should have known that a crime was about 
to be committed and, in either event, failed to take appropriate steps under all the circum- 
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“special protection” to foreign officials,#® and it would be difficult for it to 
show that it had exercised “due diligence” in the fulfillment of this duty if it 
had tolerated conditions which might reasonably be expected to lead to vio- 
lence.1*7_ Although picketing may not, in the present state of the law, occasion 
an immediate international responsibility, failure to take adequate steps to 
prevent it would be of strong evidential value in proving a lack of due diligence 
in fulfilling the duties of protection in the event that attacks upon foreign 
officers or their premises should take place. The enactment and enforcement 
of anti-picketing legislation would, at least, be highly expedient, and would 
furnish the Government with an effective means of avoiding future inter- 
national claims. 

If the failure to prevent picketing engages the international responsibility 
of the United States, the duty of protection extends to all foreign official 
premises within its borders, and not solely to those located within the District 
of Columbia. Responsibility, if it arises at all, would not be lessened as a 
result of our federal form of government.!* The proposed legislation, there- 
fore, would not be adequate if it could be shown that an international duty 
of prevention exists. In this case, however, Congress would have the con- 
stitutional power to extend the application of the anti-picketing legislation to 
the entire territory of the United States under Article I, Section 8, Clause 10, 
of the Constitution, by which Congress is expressly authorized “to define and 
punish . . . offenses against the law of nations.” !® If, on the other hand, the 


stances to prevent the crime. . . . Since the prevention of the crime is far more desirable 
than any later punishment of the guilty, no matter how promptly or effectively this latter 
may be accomplished, where it can be proven that the state was on notice of a pending dis- 
order, or crime, and, being able, nevertheless failed to prevent or suppress its commission, 
higher indemnities should be allowed than in those cases where there was no notice or 
opportunity to prevent the crime.” Marjorie M. Whiteman, Damages in International 
Law, I (1937), pp. 25, 36. See United States (Helen O. Mead) ». United Mexican States, 
General Claims Commission, United States and Mexico (1930), Opinions of Commissioners, 
1931, pp. 150, 153. 

16 United Mexican States (Francisco Mallén) v. United States, General Claims Commis- 
sion, United States and Mexico (1927), Opinions of Commissioners, 1927, pp. 254, 258; 
this JourNaL, Vol. 21 (1927), p. 803; United States (William E. Chapman) v. United 
Mexican States, General Claims Commission, United States and Mexico (1930), Opinions 
of Commissioners, 1931, pp. 121, 128. 

17 “‘The Law of Responsibility of States for Damage Done in Their Territory to the Per- 
son or Property of Foreigners,”’ Research in International Law, Harvard Law School, this 
JouRNAL, Spl. Supp., Vol. 23 (1929), p. 187. 

18 See the reply of the Government of the United States to the schedule of points on the 
responsibility of states drawn up by Preparatory Committee for the Conference for the 
Codification of International Law. League of Nations Document, C.75(a).M.69(a). 
1929.V, p. 21; also Harold W. Stoke, The Foreign Relations of the Federal State (1931), 
p. 138 ff. 

19 “A right secured by the law of nations to a nation or its people, is one the United States 
as the representatives of this nation are bound to protect. Consequently, a law which is 
necessary and proper to afford this protection is one that Congress may enact. . . . If the 
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toleration of picketing is not in itself an international delinquency, Congress 
would apparently not be competent to make picketing a federal offense.”° 
Nevertheless, the United States would be responsible for any claims on account 
of violence growing out of the picketing of foreign official premises within the 
territory of the several states.21_ It could be protected from such claims only 
by the enactment and effective enforcement of parallel state legislation. 

The proposed legislation has naturally been the object of protest on the 
ground that it would infringe the constitutional rights of freedom of speech 
and assembly.22 The reply made by Senator Pittman to this contention 
seems conclusive: 

Should people who may make speeches which would not be subject to 
punishment if made in a park, be permitted to go to the front door of an 
embassy and make the same speeches? . . . I say that, under the Consti- 
tution, anyone has a right to express his or her opinion with regard to any 
ruler or with regard to any government, but I say that they have not the 
constitutional right—if prohibited by law—to make an offensive demon- 
stration in front of an embassy or in front of a legation, the residence of 
a diplomat who is our guest here, who depends on us wholly for this pro- 
tection not only against murder, not only against insult, but against any 
character of annoyance or interference that will bring the hatred of the 
people of his country against our people.”* 


The Government of the United States has recently reasserted its attitude with 
respect to the rights of freedom of speech and of the press in its replies to the 
protests of several foreign governments against derogatory statements made 
in this country. Secretary of State Hull expressed the traditional position of 
the United States when he asserted, in reply to a complaint of the German 
Government regarding certain statements made by Mayor La Guardia, that 


In this country the right of freedom of speech is guaranteed by the 
Constitution to every citizen and is cherished as a part of the national 
heritage. -This, however, does not lessen the regret of the Government 
when utterances either by private citizens or by public officials speaking 
in an individual capacity give offense to a Government with which we 
have official relations.?* 


thing made punishable is one which the United States are required by their international 
obligations to use due diligence to prevent, it is an offense against the law of nations.” 
Waite, C. J., in United States v. Arjona (1887), 120 U. S. 479, 487, 7S. Ct. 628, 30 L. ed. 728. 

20 Cf. E. D. Dickinson, “The Defamation of Foreign Governments,” this JourNAL, Vol. 
22 (1928), pp. 843, 844. It would seem that the constitutional disability would be removed 
if the United States were to contract a treaty obligation to furnish adequate protection 
against picketing to foreign official premises. See Missouri v. Holland (1920), 252 U. S. 
416, 40 S. Ct. 382, 64 L. ed. 641. 

1 See H. V. Evatt, “The International Responsibility of States in the Case of Riots or 
Mob Violence,”’ The Australian Law Journal, [IX (1935), Supp., p. 10 ff. 

22 Telegrams expressing the protests of various organizations are printed in 81 Cong. Rec., 
No. 154, p. 11029. 

%3 Tbid., pp. 11029, 11030. 

*4 March 5, 1937. Department of State, Press Releases, Vol. 16, No. 390, p. 133. See 
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This position is believed to be legally sound; there exists no international 
obligation to erect the defamation of foreign sovereigns or states into a 
delictum sui generis, nor to afford them greater protection than is provided 
under the general law, adequately enforced. Early English and American 
decisions have been cited as evidence of such an obligation,?® but these deci- 
sions must, in the light of later developments, be regarded as discredited and 
overruled.2® A number of states have, it is true, provided special protection 
to foreign governments against defamation or hostile agitation; they have 
done so, however, under political pressure or because of a desire to avoid the 
peace-disturbing consequences of such offenses.27 It is only rarely that an 
international obligation has been acknowledged. 

Adequate legislation for the protection of foreign diplomatic and consular 
premises involves no infringement upon constitutional rights, and to advocate 
its enactment is not to imply the slightest sympathy with the political, social 
or economic principles of the governments whose representatives would thus 
be protected. To grant them security against annoyance and obstruction in 
the performance of their functions is to fulfill an obligation of international 
comity, if not of law. In certain quarters the enactment of such legislation 
would be construed as a yielding to pressure from “dictatorial,” “fascist,” or 
“militaristic” governments. Is it not more humiliating for this Government 
to be compelled continually to apologize for undignified and futile demonstra- 
tions which it is powerless to prevent? The present situation involves the 
reputation of the United States and its obligations toward foreign officials to 
whom it has extended its hospitality—obligations which have been forcefully 


also the reply of the Secretary of State to a protest of the Minister of the Dominican Repub- 
lic against attacks upon President Trujillo appearing in American films and newspapers. 
Ibid., Vol. 15, No. 355, p. 42. For earlier cases, see Lawrence Preuss, “La répression des 
crimes et délits contre la streté des états étrangers,’’ Revue générale de droit international public, 
XL (1933), p. 639. 

% See the cases cited by E. D. Dickinson, this Journat, Vol. 22 (1928), pp. 842, 843, and 
by Ellery C. Stowell, ibid., Vol. 31 (1937), pp. 302, 303. 

The Revised Statutes of Canada, 1927, c. 36, § 135, provide that “Every one is guilty of 
an indictable offence and liable to one year’s imprisonment who, without lawful justification, 
publishes any libel tending to degrade, revile or expose to hatred and contempt in the estima- 
tion of the people of any foreign state, any prince or person exercising sovereign authority 
over such state.”’ It is significant that this provision has not been judicially applied. 

% Preuss, loc. cit. (note 24, supra), p. 633 ff. 

27 Tbid., p. 614 ff.; H. Lauterpacht, “Revolutionary Activities by Private Persons against 
Foreign States,” this JouRNAL, Vol. 22 (1928), p. 108. 

“Das einleuchtende Motiv fir das strafrechtliche Einschreiten gegen die Beleidigungen 
fremder Staatsoberhaupter ist mithin das wohlverstandene eigene Friedensinteresse des 
Inlands, die kluge und vorsichtige Férderung rein inlandischer Staatszwecke. Die Mittel 
scharfer Generalprivention und, falls diese versagten, die unnachsichtliche Repression der 
volksschadigenden Beleidigungen der Reprisentanten fremder Staaten werden von einer 
verantwortungsbewussten Staatsfiihrung darum nur im Dienste des eigenen Volksinteressen 
zum Einsatz gebracht.” Nagler, ‘Die Beleidigung fremder Staatsoberhdupter,” Vélker- 
recht und Vélkerbund, II (1935), p. 171. 
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expressed by President Fillmore in his annual message to Congress, December 
2, 1851: 


Ministers and consuls of foreign nations are the means and agents of 
communication between us and those nations, and it is of the utmost 
importance that while residing in the country they should feel a perfect 
security so long as they faithfully discharge their respective duties and 
are guilty of no violation of our laws. This is the admitted law of nations 
and no country has a deeper interest in maintaining it than the United 
States. . . . What is due to our own public functionaries residing in for- 
eign nations is exactly the measure of what is due to the functionaries of 
other governments residing here. As in war the bearers of flags of truce 
are sacred, or else wars would be interminable, so in peace ambassadors, 
public ministers, and consuls, charged with friendly national intercourse, 
are objects of especial respect and protection, each according to the rights 
belonging to his rank and station.?® 

LAWRENCE PREUSS 
University of Michigan 


REORGANIZATION OF THE STATE DEPARTMENT 


The Department of State between May and August, 1937, was transformed 
by a series of Departmental Orders into a more efficient, elastic and expert 
organ of the United States Government. Changes of organization and of 
personnel have throughout its history often been made, for the most part 
casually. In 1909 and again in 1922 extensive reorganization of assignments 
and adjustments of the internal structure of the Department were made in 
accordance with general plans for meeting new conditions. The changes 
effected in 1937 have likewise been designed to improve the mechanism of 
the United States for coping with international problems. 

The changes of 1937 have been accomplished by a series of separate deci- 
sions to which no specific significance has been officially attributed. Col- 
lectively, however, they indicate that the Department of State is equipping 
itself the better to (1) consider the broad implications of its action and na- 
tional policy; (2) consolidate the handling of current questions in more 
convenient units. 

For some years the criticism of the Department has been that its personnel 
was able, by a certain amount of overtime work, to take care of all business 
except the essential job of maturing policy. The routine tasks piled up on 
directing and drafting officers’ desks. They were dispatched by studying 
the case at hand, by making limited excursions into the precedents and by 
sniffing the circumambient air for the instinctive odor of historic policy. No 
one had time between reading the papers of the portfolios, seeing the official 
and unofficial callers, consulting colleagues, and drafting the necessary papers, 
to find out what in the large the action taken meant, if anything. A prom- 
ising possibility might be pursued by chance or because some one thought 
enough of it to take it home with him and work up an idea out of office hours. 


28 Moore, Digest of International Law, VI, 813. 
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The Department was excellently informed about its trees, and had no time 
to care for the woods entrusted to it. 

Secretary of State Cordell Hull began to do something about this situation 
after a vacancy in the post of Under Secretary of State 1 opened the way to a 
change in the higher command. When a somewhat similar problem of giving 
the Secretary of State more advisory assistance had arisen in 1909, it was 
met by creating the office of Counselor for the Department of State.2 This 
office was in 1913 made senior to the offices of the Assistant and Second As- 
sistant Secretaries of State, which had existed respectively from March 23, 
1833, and July 27, 1886.2 The office of Counselor existed from August 21, 
1909, until June 26, 1919, when the title of the incumbent became Under 
Secretary of State.* 

By the Act of May 18, 1937,5 the post of Counselor of the Department of 
State was re-created as a distinct office. 

The Senate on May 20, 1937, confirmed the nomination of Sumner Welles 
as Under Secretary of State and of R. Walton Moore as Counselor of the De- 
partment of State, both having been Assistant Secretaries. The Under Secre- 
tary, as the second ranking official, becomes Acting Secretary of State in the 
absence or illness of the Secretary and Secretary of State ad interim in case 
of a vacancy.® 

Supplementing this increase of the personnel responsible for the formula- 
tion of policy, a series of advisory posts has been created.? The Office of the 
Economic Adviser was established by Departmental Order No. 2361/2 of 
December 20, 1921. Herbert Feis, the incumbent, was appointed Adviser on 
International Economic Affairs by Departmental Order No. 693 of June 17, 
1937,8 and was “charged, under the Secretary of State, with advising the 
Department on questions of general economic policy, unifying and codrdi- 
nating economic matters within the Department, establishing and maintain- 
ing liaison with the various economic bureaus in other Departments, and 
handling economic cases which have no regional character or which overlap 
geographical divisions.” 


1 Due to the appointment by the President of William Phillips as Ambassador Extraordi- 
nary and Plenipotentiary to Italy on Aug. 4, 1936. 

? The Act of Aug. 5, 1909 (36 Stat. at L. 119) authorized such a post “for the advancement 
of commercial and other interests.” 

* Two other Assistant Secretaries were appointed July 1, 1924. 

4 Register of the Department of State, Jan. 1, 1936, 311. The new designation was first 
by Sec. 1 of the Act of March 1, 1919 (40 Stat. at L. 1224), and then by Act of Jan. 3, 1923 
(42 Stat. at L. 1068) which reduced two potential offices to that of Under Secretary of State. 

5 Pub. No. 91, 75th Cong. The bill was S. 2160, submitted to the respective bodies of 
Congress by 8. Rept. 352 and H. Rept. 694, 75th Cong. 

* On these temporary incumbencies, see Miller, Hunter, Treaties and other International 
Acts of the United States of America, I (short print), 192-8. 

7 The Legal Adviser, formerly the Solicitor, was designated by the present title in the Act of 
Feb. 23, 1931 (46 Stat. at L., pt. I, 1214). For the duties see Press Releases, VI, 482 (May 14, 
1932). 8 Press Releases, XVII, 3, release of June 29, 1937. 
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Departmental Orders Nos. 699 and 714 of July 17 and August 16, 1937,° 
respectively, appointed James Clement Dunn, sometime Special Assistant 
to the Secretary of State and more recently Chief of the Division of European 
Affairs, and Stanley Kuhl Hornbeck, Chief of the Division of Far Eastern 
Affairs since February 15, 1928, to new posts as Advisers on Political Rela- 
tions. The duties of these officers are defined in the same terms. Each is 
“charged, under the Secretary of State, the Under Secretary and an Assistant 
Secretary, with the supervision of such divisions having general charge of 
relations with foreign states as may be assigned to him and with giving advice 
on special questions and performing other duties of a supervisory or advisory 
nature.” 

All these changes of organization are calculated to afford the Department 
of State opportunity to do more thinking about the meaning and trend of the 
action it is called upon to take. Another shift in structure is capable of 
having the same result in the field of multilateral relations which play a con- 
stantly increasing part as compared with the bilateral relations that the 
geographical divisions handle. It was announced on July 22, 1937,!° that 
the growth of work during the past year had made increasingly apparent the 
necessity for dividing the Division of Protocol and Conferences “into two 
divisions, one to have charge of the protocol work and the other the work in 
connection with international conferences and congresses.” This has now 
been done the second time in ten years, and presumably the second thought is 
a permanent decision. The ceremonial work of the Department of State 
was organized into a distinct Division of Protocol only on February 11, 1928. 
The amount of preparation for international conferences and congresses, 
including the appointment of delegates, was so large that a year later, on 
February 15, 1929, this branch of ceremonial work was given recognition by 
designating the office the Division of International Conferences and Protocol. 
The United States Government was at the time spending some $2,000,000 
per annum for participation in international gatherings of all kinds. Some 
were fully official, others of great interest to governmental technical experts, 
others of general scientific or popular interest or concern. Participation was 
under treaty, by administrative decision, in response to invitations from 
foreign governments or by popular demand upon Congress, which in general 
or specific appropriation acts made money available for the attendance of 
delegations. In a large number of cases national organizations or qualified 
private individuals wished to attend at their own expense, so that the matter 
of issuing credentials was more extensive and complicated than if all the 
hundred or so annual participations were strictly diplomatic. The duties of 
this sort were regarded as “so greatly increased in number and importance” 
that on June 5, 1931, the Department established separately a Division of 
International Conferences and a Division of Protocol.11 The work of the 
former having come to be regarded as that of a “travel agency,” the two 


* Press Releases, XVII, 51, 143. 10 Tdem, XVII, 52. 11 Jdem, June 6, 1931, 444. 
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were consolidated on May 22, 1933, into a single Division of Protocol and 
Conferences }* as a matter of economy. Now they are separate again. 

The new Division of International Conferences may become more than a 
travel agency. Its work is one phase of Department of State activities on 
which something in the nature of an annual report is issued. In the Register 
of the Department of State for 1928 lists of delegations, commissions and 
other groups were publisned, and beginning with the fiscal year ended June 
30, 1932, there has been issued regularly a publication entitled American 
Delegations to International Conferences, Congresses and Expositions and 
American Representation on International Institutions and Commissions, 
with Relevant Data.* In 1936 the United States participated in 75 inter- 
national conferences and congresses,'* was officially represented at five ex- 
positions, fairs and celebrations, maintained membership in 18 permanent 
international commissions, committees, tribunals and similar organizations, 
and was a member of 19 permanent international bureaus, unions and similar 
organizations to which member governments do not appoint official repre- 
sentatives. The geographical divisions, which deal with international or- 
ganizations within their areas, have only perfunctory relations with most of 
these multilateral activities and the Department of State’s contacts with 
the majority of those which are technically of primary interest to other 
branches of the United States Government are casual, informal or nonexistent. 
After the alternative of staving off war or entering it with the national con- 
science intact, no more important question confronts the United States than 
the scope and policy of multilateral relations, and it may be that the two 
matters are inextricably interlocked. There is room for developing in the 
Division of International Conferences an advisory and codrdinating function 
of genuine significance. 

The changes in the Foreign Service due to the appointment of new mem- 
bers, retirements, resignations and reassignments were unusually extensive 
at the beginning of this fiscal year 1938. The President and the Department 
of State have for a decade or more been entitled to gratitude for recognizing 
the established professional character of the Foreign Service in all grades. 
Political appointees to the ranks of ambassador or minister have become 
infrequent, and a majority of those posts are occupied by career officers. 
When a new post is created, it seems to be politically exigent to nominate an 
amateur with adequate party support for the job. Shifts in 29 heads of mis- 
sions took place in 1937 and only two noncareer appointments were made. 
One was of a woman and the other was to a new post. 

The movement of Foreign Service officers into the Department of State 


12 Press Releases, XVII, June 3, 1933, 416. 

18 Department of State, Conference Series, Nos. 13, 17, 20, 23, 30 (Publications Nos. 425, 
519, 690, 854, 1014). 

14 Of these 45 were exclusively official, seven of official and unofficial representatives, and 
23 of exclusively private or technical character. 
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and of Department officers to the field was revealing. The most striking in- 
stance was the appointment by the President of Wilbur J. Carr, the Assistant 
Secretary of State in charge of administration and the Department’s budget 
officer, as Minister to Czechoslovakia. Mr. Carr entered the Department on 
June 1, 1892, and had been an Assistant Secretary since July 1, 1924. He 
reached the civil service age of retirement on October 31, 1935, but on the 
previous August 23 the President authorized his continuance in office for a 
further period of not to exceed five years.15 Mr. Carr desired to round out 
his long career in the field. From the Department’s point of view it was 
obviously good judgment that the transmission of administrative responsi- 
bility falling to that Assistant Secretary’s office should not be dependent upon 
so extraneous a necessity as compliance with civil service regulations. Mr. 
Carr as a minister plenipotentiary is not subject to civil service regulations 
and the Government therefore may benefit by his abilities as long as he is 
able to serve. 

The Foreign Service Act of May 24, 1924, authorizes appointments to the 
position of Foreign Service officer to be made, “after five years of continuous 
service in the Department of State, by transfer therefrom under such rules and 
regulations as the President may prescribe.” 1® Two veteran chiefs of De- 
partment divisions have been transferred this year to ranks in the Foreign 
Service that constitute promotions so far as salary rates are concerned. 
Margaret M. Hanna, who entered the Department in 1895 and had been Chief 
of the Office of Codrdination and Review since 1924, and Herbert C. Hengstler, 
who had been Chief of the Division of Foreign Service Administration, were 
both appointed to appropriate ranks in the Foreign Service and assigned to 
posts. 

The inward movement to the Department from the Foreign Service is a 
more essential factor. It is important that capable classified officers be 
given home experience. It is not so usual for persons of ministerial rank to 
return to the Department. George S. Messersmith, Minister to Austria, and 
Hugh R. Wilson, Minister to Switzerland, became Assistant Secretaries of 
State, positions to which appointments require confirmation by the Senate. 
George T. Summerlin, Minister to Panama, was made Chief of the new Divi- 
sion of Protocol and was simultaneously appointed a Foreign Service officer, 
Class I, a status he had held before he was appointed a head of mission. 

Coupled with the numerous transfers of Foreign Service officers from the 
field to the Department and vice versa, which is a regular feature of adminis- 
tration, these special cases in 1937 suggest that a promising integration of 
the Department personnel and the Foreign Service proper is progressing as 
it should. 


15 Press Releases, XIII, 148. The extension of Mr. Carr’s service was publicly announced. 
In commemoration of his completion of 40 years in the Department, he was presented a 
unique testimonial signed by over a thousand members of the Foreign Service who had 
served under him. 16 Sec. 5; U. S. Code, Title 22, §5. 
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One of the most extensive reorganizations of the geographical divisions 
since 1909 has been effected by three Departmental Orders signed by the 
Secretary of State,!7 one effective on May 24, 1937,}* the other two on June 
16, 1937.18 These orders rearrange and reduce again from six to four the 
geographical divisions in the State Department which have “general charge, 
under the Secretaries, of relations diplomatic and consular, political and 
economic” *° with the countries which are assigned to them. 

The order effective May 24, 1937, sets up a new Division of the American 
Republics (having charge of relations with all the Latin American States and 
with all inter-American organizations) in place of two older Divisions—of 
Mexican Affairs and of Latin American Affairs, from which the former was 
split off in 1915.21, The new division is established, the order states, ‘as a 
result of” the “constantly increasing” importance of relations with the other 
American Republics and of “a spirit of confidence and codperation which 
has not previously existed” and “in order that the appropriate officials of this 
Government may participate in the work of strengthening inter-American 
relations more effectively and on a wider scale.” 

Order No. 691, of June 15, 1937, sets up a new Division of European Affairs 
having charge of relations with specified countries and with “international 
organizations in Europe.” Order No. 692, of June 15, 1937, redefines the 
sphere of the already existing Division of Near Eastern Affairs. Previous 
orders of 1909 and 1922 defining the old Divisions of Western European, of 
Near Eastern, and of Eastern European Affairs are revoked. No reasons for 
these changes are announced in the orders. 

Assignments of countries to the geographical divisions are matters of the 
convenience and efficiency of the Department of State. The rearrangement 
of the divisions may be taken to reflect changes which have come about in the 
political world and in the character of the business to be transacted with 
individual states. Thus, the reabsorption of the erstwhile troubled regions 
of Mexico and Eastern Europe *? into larger divisions would seem to mean 

17 Congress, while requiring detailed estimates for the salaries of all State Department 
employees, authorizes the Secretary of State to prescribe their duties and to make changes 
and transfers in the Department (U. 8. Code, Title 5, Secs. 157, 154). 

18 Departmental Order No. 686, Department of State Press Releases, XVI, 355; released 
May 21, 1987, n.d. 

19 Departmental Orders No. 691 and No. 692, idem, 442; released June 15, 1935, and so 
dated. 

20 Register of the Department of State, July 1, 1936, 10. 

The geographical divisions are mentioned only twice in legislation in force: 

Title 5, Sec. 157, of the Code, dating from the time when the Division of Far Eastern 
Affairs was the only geographical division in existence, specifies ‘‘the maintenance of a 
division of far eastern affairs’ as one of the purposes for which detailed estimates are required. 

Title 22, Sec. 21a, grants the Chief of the Division of Western European Affairs the right to 
participate in the Foreign Service retirement and disability fund. This section now needs 
revision since the abolition of the division of that name. 


21 Departmental Order No. 60, July 28, 1915. 
22 By Order No. 146, Aug. 13, 1919, the office within the Division of Near Eastern Affairs 
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that they no longer require the more specialized attention of separate divisions. 

Changes have been made with respect to the Balkan States, Africa, and the 
British Empire: 

The Balkan States before the war, along with the Turkish, the Austro- 
Hungarian, the Russian, and the German Empires, were included in the Divi- 
sion of Near Eastern Affairs. Since the war, Germany, Austria, Hungary, 
and Czechoslovakia have been listed in the Division of Western European 
Affairs. Now Albania, Bulgaria, Rumania, and Yugoslavia are included 
with them in the new Division of European Affairs. Relations with Greece, 
however, remain in the care of the Division of Near Eastern Affairs. Greek 
ships play a very large part in the Levantine trade, and the geography, alpha- 
bet, and non-Slavic language of Greece differentiate it from the neighboring 
Balkan States. 

As to Africa, the United States had up to this year in the organization of 
the State Department followed Bismarck’s maxim that the map of Africa lies 
in Europe. The conduct of business relating to Liberia, Morocco, and colo- 
nies and mandates of European States in Africa fell to the Division of West- 
ern European Affairs; so, too, did the conduct of business relating to India. 
Order No. 692, of June 15, 1937, assigns India and all territory in Africa, 
except the Union of South Africa, to the Division of Near Eastern Affairs.?% 

The present classification is more logical from the point of view of assign- 
ing to the same division territories likely to give rise to similar types of ques- 
tions, although it separates territories subject to the same jurisdiction ** in 
the case of India “5 and of territories in Africa under the control of European 
States. 

In the new order, Ethiopia is no longer mentioned by name, but whether 
regarded as de jure an independent state, as part of the Italian Empire, or 
otherwise, it can be handled through the Division of Near Eastern Affairs 
under the rubric “other territory in Africa.” 

As to the British Empire, certain changes in the formula for denominating 
it appear in the orders of June 15, 1937. This unique political organization 
has long been undergoing a process of partial devolution, of which other gov- 
ernments must eventually take cognizance. 


dealing with affairs of Russia was changed to a separate Division of Russian Affairs; this in 
turn was transformed into the Division of Eastern European Affairs, with the addition of 
relations with Estonia, Finland, Latvia, Lithuania, and Poland by Order No. 269, Oct. 10, 
1922. 

% Egypt, Anglo-Egyptian Sudan, and Ethiopia were already in the Near Eastern classifica- 
tion. 

*4 Cf. the assignment of relations with “Far Eastern possessions and territories of European 
nations and the foreign-controlled islands of the Pacific not included therein...” (Z.e., 
the mandated islands) to the Division of Far Eastern Affairs ‘in conjunction with the Divi- 
sion of Western European Affairs and other interested divisions.” Register of the Depart- 
ment of State, July 1, 1936, 10. 

% The new constitution of India somewhat modifies the control of India by the India 
Office in London. 


bis 


720 


In the Register of the Department of State of July 1, 1936, the alphabetical 
list of countries assigned to the Division of Western European Affairs included 
“Canada,” “Great Britain (including Northern Ireland, British Dominions 
beyond the Seas, India) ,” “Irish Free State,” and “Union of South Africa”— 
i.e., the empire as a whole, and, separately, the three Dominions with which 
the United States had diplomatic relations.”® 

In Order No. 691, of June 15, 1937, the formula is: “Australia,” “Canada,” 
“Great Britain (including British territories and possessions except India 
and those in Africa) ,” “Irish Free State,” 27 “New Zealand,” “Union of South 
Africa”—all assigned individually to the Division of European Affairs, re- 
gardless of their geographical location.?® 

Allin all, the new arrangement of the geographical divisions in the Depart- 
ment of State, although not without its problems, is an improvement, a new 
adjustment to the needs of the day. 
Denys P. Myers and Cuaruses F. Ransom 
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DECISION OF THE GERMAN SUPREME COURT ON TERMINATION OF TREATIES OF THE GER- 
MAN STATES * 

This decision of the German Supreme Court is of interest to the interna- 
tional lawyer primarily because it deals with the effect of the German federal 
statute of January 30, 1934, consolidating Germany into a unitarian state 
in the field of international relations. It holds that the extradition treaties 
of the German federated states with other countries have ceased to be in force 
as a consequence of this statute. To be sure, the decision does not affect im- 
mediately American interests in extradition matters because, in contrast to 
France, the United States concluded an extradition treaty with the Reich 
itself in 1930.1 It can not be answered here whether there were any treaties 
still in force between the United States and the several German federal states 
which might be affected by the decision of the German Supreme Court. Ac- 
cording to the treaty between the United States and Germany of August 25, 
1921, “restoring friendly relations,” * the United States had the right under 


2 This formula is reminiscent of the formula for the signature of the Versailles Treaty 
(and the Washington treaties): the Dominions and India signing as subheads under the 
British Empire, and at the same time having individual membership in the League of Nations. 

27 The adoption of the new Irish constitution ignoring the imperial connection may com- 
plicate the accrediting of ministers, but not the geographical division of labor in the Depart- 
ment of State. 

28 The new formula is in nicer consonance with the status of the British Commonwealth of 
Nations as laid down by the resolution of the Imperial Conference in 1926 and by the Statute 
of Westminster in 1931. 

* Note to the decision of the German Supreme Court of August 13, 1936, printed infra, 
p. 739. 

1 United States Treaty Series, No. 836; this JourNnaL, Supp., Vol. 25 (1931), p. 145. 

2U. S. Treaty Series, No. 658; Treaties, Conventions, International Acts, Protocols and 
Agreements between the United States of America and Other Powers, 1910-1923, Vol. III, 
p. 2596; this Journax, Supp., Vol. 16 (1922), p. 10. 
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Article 289 of the Treaty of Versailles to elect which treaties should be re- 
vived after the war. Unless such declaration was made by a certain date, 
the treaties were deemed to have lapsed at least from that date.2 The United 
States has in many instances chosen not to revive the old treaties with the 
German federated states,* in contrast to the other Allied Powers, and thus also 
the old extradition treaties had lapsed.5 Whether or not any treaties with 
the several German states were revived by the United States by virtue of 
the declaration provided for in the Treaty of 1921 is unfortunately not known 
to the writer. 

The decision seems to mark the end of a very complicated situation created 
by the federal nature of the German Empire and its evolution in the course 
of time. Three phases must be distinguished: (a) the period between 
1871 and 1919 when the Constitution of 1871 was in force; (b) the period 
between 1919 and 1934 when the structure of the German Empire depended 
upon the Weimar Constitution of 1919; and (c) the period beginning with 
the law of January 30, 1934. 

(a) Under the Constitution of 1871 the German States had preserved 
a good deal of their powers as sovereign states. They had the right to have 
their own diplomatic representatives in foreign countries, with the one limi- 
tation that the foreign state or government was recognized by the federal 
government.® They could enter into treaties with foreign countries in so far 
as the subject-matter was within the legislative powers of the states. These 
powers were in many instances concurrent with the powers of the Reich, 
in the sense that the states could validly exercise their legislative or treaty 
power in the field until the Reich made use of its legislative power over the 
subject-matter or entered into a treaty with the same foreign country in the 
same field.? Thus the federal states could pass legislation and conclude 
treaties with foreign Powers in the field of extradition until the Reich made 
use of its powers,® which it never did under the Constitution of 1871 except 
by treaties. Prussia and Bavaria entered into extradition treaties with 
Russia in 1885 which subsisted until the war.® 

This situation had a bearing on the question as to whether treaties con- 
cluded by the German federal states before the formation of the Empire re- 


*Cf. the letter of the Department of State, quoted in Goos v. Brocks (1929), 117 Neb. 
750 at 755; The Sophie Rickmers (1930), 45 F. (2d) 413; Flensburger Dampfercompagnie v. 
United States (1932), 59 F.(2d) 446, this Journax, Vol. 26 (1932), p. 618. 

4 Cf. the decisions supra, note 3. 

5 See Kraus, Gegenwartiger und kiinftiger Stand des Auslieferungsrechts, Verhandlungen des 
34 Deutschen Juristentages zu Kéln (1927), Vol. 2, p. 302 ff., at p. 303; Reisner, Die Vorausset- 
zungen der Auslieferung und das Auslieferungsverfahren nach Erlass des Auslieferungsgesetzes 
(1932), p. 13. 

6 Meyer, Lehrbuch des Deutschen Staatsrechts (7th ed. by Anschiitz, 1919), p. 263. 

7 Laband, Das Staatsrecht des Deutschen Reiches (5th ed. 1911), Vol. 2, p. 169, note 3. 

8 Bornhak, Preussisches Staatsrecht (2d ed. 1914), Vol. 3, p. 7. 

Mettgenberg, Gegenwdartiger Stand und kiinftige Ausgestaltung des Auslieferungsrechts, 
Verhandlungen des 34 Deutschen Juristentages zu Kébn (1927), Vol. 1, p. 30 ff., at p. 34. 
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mained in force. It was commonly held that they did. This could happen, 
however, in a twofold way, either as obligations of the Reich or as obligations 
of the now federate states. If the treaty concerned a field that was still 
within the treaty power of the state, as, for instance, extradition, there was 
no reason why it should not continue to be an obligation of the particular 
state as a new treaty would have been.?® But if the subject-matter was now 
within the powers of the Reich, it seems that there was not a clear solution of 
this problem. It was, however, apparently the opinion of the governments 
that the treaty in such case became binding upon the Reich, that it was the 
subject of the rights conferred and duties imposed by the treaty. Thus the 
German Government took the view that the Prussian treaty with the United 
States of 1828 had, at least in part, become valid for all Germany. In a 
communication to the United States in 1885 the German Government stated: 
“Article [IX of the Prussian-American treaty of the lst of May, 1828, which 
has been lately, in the correspondence between the cabinets of Berlin and 
Washington . . . successively asserted by both Governments to be valid for 
all Germany, runs as follows: .. .”14 This view was accepted also by an 
American court in the case of North German Lloyd S. S. Co. v. Hedden: 


By article 9 of the treaty of December 20, 1827, between the United 
States and the Henseatic republics, “the contracting parties . . . engage 
mutually not to grant any particular favor. ...” Article 9 of the Prus- 
sian-American treaty of May 1, 1828, . . . contains a like stipulation. 
These treaties have been held by both the American and German gov- 
ernments to be valid for all Germany. . . . 


In the diplomatic correspendence on the occasion of the case of the William P. 
Frye, the German Government, in denying liability, wrote: 


The German Government can not admit that, as the American Gov- 
ernment assumes, the destruction of the sailing vessel mentioned con- 


19 Tt is the prevailing opinion that the German States under the Constitution of 1871 
possessed international legal personality, a view which is adopted, for instance, also by 
Hyde, International Law Chiefly As Interpreted and Applied by the United States (1922), 
Vol. 1, pp. 46,47. Professor Kunz, who, in his book Die Staatenverbindungen, Handbuch des 
Vélkerrechis, Vol. 2, pt. 4 (1929), denies that the member states in a true federal state possess 
international legal personality (p. 537 ff.), admits that some member states of the German 
Empire under the Constitution of 1871 were endowed with ‘‘partial international legal per- 
sonality,’’ because they possessed special (international) rights not on the basis of the con- 
stitution but on the basis of special treaties concluded with the North German Federation 
before the formation of the Empire. But he denies that Prussia possessed such partial inter- 
national legal personality, and states that the power of the member states to enter into 
treaties with foreign countries is no reason for considering them as international persons; for 
insofar they exercise only international powers of the federal state delegated to them by the 
Constitution (op. cit., p. 676 ff., particularly pp. 679 and 664). It is impossible to criticize 
Kunz’s view within the scope of this note. 

1 Papers Relating to the Foreign Relations of the United States, 1885, p. 443 (letter of 
German Ambassador von Alvensleben to the American Secretary of State). 

12 (Circuit Court, D. New Jersey 1890), 43 Fed. 17; Scott, The Treaties of 1785, 1799 and 
1828 between the United States and Prussia (Carnegie Endowment, 1918), p. 100. 
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stitutes a violation of the treaties concluded between Prussia and the 
United States at an earlier date and now applicable to the relations be- 
tween the German Empire and the United States or of the American 
rights derived therefrom. . . .18 


While in these instances apparently the Reich was considered to be bound 
by the Prussian treaty, probably because the matters involved were within 
the legislative powers of the Reich, the Supreme Court of the United States 
seems to have taken the view that, in extradition matters, the treaties with 
the several states subsisted as their obligations. In the case of Terlinden v. 
Ames the court said: 


Undoubtedly treaties may be terminated by the absorption of Powers 
into other Nationalities and the loss of separate existence, as in the case 
of Hanover and Nassau, which became by conquest incorporated into 
the Kingdom of Prussia in 1866. Cessation of independent existence 
rendered the execution of treaties impossible. But where sovereignty in 
that respect is not extinguished, and the power to execute remains unim- 
paired, outstanding treaties can not be regarded as avoided because of 
impossibility of performance. 

. . . We do not find in this constitution any provision which in itself 
operated to abrogate existing treaties or to affect the status of the King- 
dom of Prussia in that regard. . . .14 


This statement seems to indicate that Prussia was still regarded as bound 


by the extradition treaty of 1852. A third view, or rather a modification of 
the first view, was taken with respect to the Prussian treaty of 1828 by the 


Attorney General of the United States in an opinion on duties on imported 
salt. He wrote: “It should be noted that while this treaty is to be taken as 
operative as respects so much of the German Empire as constitutes the King- 
dom of Prussia no facts or considerations . . . justify the assumption that 


15 


it is to be taken as effective as regards other portions of the Empire. . . 
In his opinion, then, Germany was bound, insofar as the territory of Prussia 
was concerned. 

(b) With the new organization of the German Reich in 1919 the situation 
became still more complicated. The states lost their right to have their own 
representations abroad, and they lost also their right independently to con- 
clude treaties in the field of their legislative powers. They were required to 
obtain the consent of the Reich.1® The exclusive powers of the Reich were 
considerably enlarged. Extradition became a matter of the exclusive legisla- 


18 Letter of Ambassador Gerard to the Secretary of State, Scott, op. cit., p. 165. 

14 (1902), 184 U. S. 270, at 283; Scott, op. cit., p. 109. 

16 21 Ops. Attys. Gen. 80; Scott, op. cit., p. 142. This letter shows clearly the difficulty 
involved: Why is the Reich bound? Is it bound by virtue of the rules of state succession or 
by virtue of an implied assumption of the treaty rights and duties of the member states? 
This latter view of an implied assumption is sometimes taken by German writers. Cf. 
Liszt, Das Vélkerrecht (12th ed. by Fleischmann, 1925), p. 275; v. Rogister, Gibt es still- 
schweigenden Eintritt in Staatsvertrdge? (1903); Fleischmann, Vélkerrechtsquellen (1905), pp. 
69, 81, 171, 377 (index sub voce Staatsvertrige). 

16 Constitution of 1919, Art. 78, par. 2. 
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tive powers of the Reich,!7 which were, however, not exercised until 1929.18 
But the fact that the German States could still conclude treaties with other 
countries, even though only with the consent of the federal government and 
only in a limited field, was deemed indicative they had preserved some inter- 
national legal capacity.1° Therefore, the old extradition treaties were con- 
sidered as having remained in force,”° in spite of the fact that it is the Reich 
which has to make the ultimate decision upon the demand of a foreign country 
for extradition.27_ Whether this obligation remained internationally that of 
the states or that of the Reich with regard to the territory of the respective 
state is a difficult question. The Reichsgericht evidently has taken the 
former view; otherwise it could not have reached the conclusion that the 
treaties were abrogated by the abolition of the German States. 

The decision is a very important judicial contribution to two of the most 
complicated problems of international law, namely, the problem of the in- 
ternational status of the members of a federal state, and the problem of the 
subsistence of treaty obligations in case of changes of statehood and state 
succession. The German Supreme Court might have been justified in reach- 
ing a different conclusion and to say that the obligations of the German 
States had become, either in 1919 or in 1934, obligations of the Reich, similar 
to the view taken by the American and German Governments with respect to 
the Prussian treaty of 1828. But, in view of the special situation of these ex- 
tradition treaties, and the opinion, shared also by the United States Supreme 
Court in Terlinden v. Ames, that they remained in force because of the con- 
tinuation, to some extent at least, of the international capacity of the German 
States, one can not say that the decision is wrong. It was evidently the un- 
derstandable purpose of the Supreme Court to make tabula rasa of the old 
outstanding treaties as far as possible. It is amazing, however, how little 
consideration the German Supreme Court has given to this intricate ques- 
tion.?? 

In so far as the extradition law is concerned, the German Reichsgericht re- 
affirms its long-established practice that the extradited defendant can not 
challenge the legality of the extradition by the requested state during the trial 


17 Constitution of 1919, Art. 6, nr. 3. %* In 1929 Germany passed an extradition law. 

19 Anschiitz, Die Verfassung des Deutschen Reichs (4th ed. 1933), p. 418. 

20 Cf. Pohl, “Die Zustandigkeitsverteibung zwischen Reich und Landern im Auslieferungs- 
wesen,”’ 14 Zeitschrift fiir Vélkerrecht (1928), p. 1 ff., at p. 22; Reisner, op. cit., p. 13. 

2 Art. 44, par. 1, of the German extradition law. The Reich could, however, delegate its 
powers to the German States, Art. 44, par. 2. This was done to a great extent by a statute 
of 1930. Cf. Reisner, op. cit., pp. 113, 114, note 2. Before the passage of the extradition 
law there was a controversy whether the Reich or the states had to pass upon the request by 
a foreign country. The prevailing opinion was that it was the federal government which 
had the final decision. Cf. Pohl, op. cit.; Anschiitz, op. cit., p. 76. 

22 The court relied on a citation of Liszt, op. cit., p. 275. It is interesting to note that this 
writer, after stating the principle that consolidation of a federal state into a unitarian state 
terminates the treaties of the member states, observes explicitly that in history many uni- 
tarian states have assumed the treaties of the principal member states. 
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held in the requesting state. Even though this rule has been severely criti- 
cized by some writers,”* it is the law not only in Germany, but also in the 
United States, Italy and France.** In the latter country one important right 
is, however, conceded to the extradited person: he may assert the nullity of 
the extradition if it was obtained by the French authorities in contravention 
of the French extradition law.75 

Sreran RIESENFELD 


23 Cf. Bernard, Traité théorique et pratique de l’extradition (1890), Vol. 2, p. 529; Diena, 
“Des réclamations de l’extradé en présence de l’autorité judiciaire de l’ état auquel il a été livré,”’ 
12 Revue générale de droit international public (1905), p. 516 ff. The Institute of Interna- 
tional Law, in its session at Oxford (1880), adopted a resolution giving the extradited de- 
fendant the right to assert the irregularity of the conditions under which the extradition was 
accorded (Annuaire del’ Institut, Vol. 5, p. 130), but in its session at Paris (1894), it restricted 
this right to the effect that the defendant could avail himself only of the provisions of the 
extradition treaties and the extradition law of the requesting state and of special conditions 
imposed upon the extradition by the requested state (Annuaire, Vol. 13, p. 335). 

24 See Moore, A Treatise on Extradition and Interstate Rendition (1891), Vol. 1, pp. 301, 
234, note 1; Diena, loc. cit., p. 518, note 2; Bernard, op. cit., p. 528; Lammasch, ‘“‘Les droits de 
Vextradé dans le pays requérant,”’ 21 Revue de droit international et de législation comparée 
(1889), p. 578. 

35 French extradition law, March 10, 1927, Art. 23: “L’eztradition obtenue par le Gouverne- 
ment francais est nulle, si elle est intervenue en dehors des cas prévus par la présente loi.’”’ This 
does not cover treaty provisions. Cf. Donnedieu de Vabres, Les principes modernes du droit 
pénal international, p. 292. Mr. Travers maintains that a violation of the substantive for- 
eign law can be asserted. L’entr’aide répressive internationale et la loi francaise du 10 mars 


1927 (1928), p. 325; but the prevailing view is contra. Cf. Donnedieu de Vabres, op. cit., 
p. 291. 
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Abbreviations: B. J. N., Bulletin of International News; C. S. Monitor, Christian Science 
Monitor; Clunet, Journal du droit international; Cmd., Great Britain, Parliamentary 
papers; Cong. Rec., Congressional Record; Cur. Hist., Current History (New York Times); 
Europe, L’Europe Nouvelle; Ez. Agr. Ser., U. 8. Executive Agreement Series; Geneva, 
A Monthly Review of International Affairs; G. B. Treaty Series, Great Britain Treaty 
Series; J. L. O. B., International Labor Office Bulletin; L. N. M. S., League of Nations 
Monthly Summary; L. N. O. J., League of Nations Official Journal; L. N. T. S., League of 
Nations Treaty Series; P. A. U., Pan American Union Bulletin; Press Releases, U. 8. State 
Department; R. A. J., Revue aéronautique international; 7. J. B., Treaty Information 
Bulletin, U. S. State Department; U. S. T. S., U. 8. Treaty Series. 


January, 1936 
4/11 Canapa—Rumanis. Exchanged notes respecting consular fees on certificates of 
origin. G.B. Treaty Series, No. 20 (1937). 


March, 1986 
9 France—Ruvussia. Signed at Moscow a parcel post agreement. L. N. M.S., July, 


1937, p. 159. 
July, 1936 


11/December 17  GrrmMany—Mataya. Signed parcel-post agreement at Berlin and Kuala 
Lumpur. L.N.M.S., June, 1937, p. 139. 


October, 1936 
1 Intsu Free Strare—Turkey. Trade and payments agreement arranged by exchange 
of notes. G.B. Treaty Series, No. 17 (1937). 


6/December 2 GermMaNy—Great Britain. Signed a parcel-post agreement at Berlin 
and London. L.N.M.S., June, 1937, p. 139. 


16/20 Peru—Unirep Srates. Reached agreement by exchange of notes at Lima for an 
exchange of official publications. Ez. Agr. Ser., No. 103; T. J. B., July, 1937, p. 26. 


December, 1936 
18 France—Inp1a. Signed convention at Chandernagore relating to the sale of opium. 


L.N.M.S., June, 1937, p. 139. 
January, 1937 


1 ITaLyY—NETHERLANDS. Signed agreement at Rome for the regulation of payments 
in connection with goods transactions. L.N.M.S., June, 1937, pp. 138-139. 


February, 19387 
19 Satvapor—Unirep States. Signed commercial agreement at San Salvador. L. N. 


M.S., July, 1937, p. 159. 
27 GerMANy—Norway. Signed clearing agreement at Berlin. L. N. M. S., June, 
1937, p. 138. 


March, 1987 
22 Great Britatn—Icetanp. Arbitration convention of Oct. 25, 1905, renewed by 


exchange of notes. G.B. Treaty Series, No. 21 (1937). 
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24 Denmark—Great Britain. Signed agreement in London for reciprocal recognition 
of load-line certificates. G. B. Treaty Series, No. 15 (1937). 


26 Betci1uM—NETHERLANDS. Effected an agreement at Brussels, by an exchange of 
notes, on immunity from certain customs taxes. L.N.M.S., June, 1937, p. 138. 
April, 1987 
2  Avustria—NeTHERLANDS. Exchanged notes at Vienna concerning immunity from 
customs taxes on fuel and lubricants used in international air traffic. L.N.M.S., 
July, 1937, p. 159. 
Ecypt—Tvrkey. Signed treaty of friendship, domicile and nationality at Angora. 
N.Y. Times, April 9, 1937, p. 14. 


14 FintaNnp—Great Britain. Exchanged notes at London regarding the importation 
of wheat flour into Finland. G.B. Treaty Series, No. 26 (1937). 


May, 1937 


6 CuHite—NerHerLANDS. Signed trade agreement in Santiago for development of 
exports of nitrates and other raw materials in exchange for Dutch industrial 
products. B.J. N., May 15, 1937, p. 12. 


THE YEMEN. Decided to adhere to the treaty of amity and alliance between Iraq 
and Saudi-Arabia, signed April 2, 1936. B.J.N., May 15, 1937, p. 991. 


Swepen—Yvueos.avia. Signed at Stockholm a protocol regulating commercial 
transactions. L.N.M.S., July, 1937, p. 159. 


Eston1ia—Unirtep States. Estonia agreed to withdraw its proposal that the treaty 
of friendship, commerce and consular rights, signed Dec. 23, 1925, terminate May 
22,1937. It expressed the desire to modify the treaty on May 22, 1938. 7. J. B., 
June, 1937, p. 15. 


RuManiA—UNitep States. Ratified extradition treaty, signed at Bucharest, Nov. 
10, 1936. 7.J. B., May, 1937, p.15. Promulgated by Rumania, March 12, 1937. 
T.1. B., April, 1937, p.13. Text of treaty: Cong. Rec., April 27, 1937, p. 5027. 


Greece—TurKey. Signed convention at Istanbul to replace Art. 107 of Treaty of 
Lausanne, granting full jurisdiction over the railway traffic to the two countries. 
Any dispute arising will be submitted to the League of Nations for arbitration. 
N.Y. Times, May 24, 1937, p. 4. 


24-29 Leaause or Nations Counciu. 97th session met in Geneva. Times (London), May 
25, 1937, p. 15. On May 29 the Council adopted resolution endorsing British 
move for withdrawal of alien combatants from Spain. N.Y. Times, May 30, 1937, 
p. 12. On May 25 it heard a report concerning the liquidation of the Nansen in- 
ternational passport office, which is to be completed by Dec. 31, 1938. L.N.M.S., 
May, 1937, p. 113. 


24 Wuatine Conrerence. Convenedin London. 7.1. B., May, 1937, p. 21. 


26 § DIsARMAMENT CONFERENCE. Premier Mussolini’s suggestion for President Roose- 
velt to call a world conference was presented to the State Department by the 
Italian Ambassador. N.Y. Times, May 27, 1937, p. 13. 


26-28 Leacus or Nations AsseMBLY. Extraordinary session held in Geneva. L.N.M.S., 
May, 1937, p. 88. 


26 Leacue or Nations—Ecypr. Egypt was unanimously admitted to membership, 
being the 59th member. N. Y. Times, May 27, 1937, p. 14; Times (London), 
May 27, 1937, p. 15; B. J. N., June 12, 1937, p. 1060; 7. J. B., June 1937, p. 7. 
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26 Mavtrrva, Vicror M. Peruvian publicist and ambassador to Brazil died at the age 
of 68 years. N.Y. Times, May 28, 1937, p.21; Press Releases, May 29, 1937, p. 383. 


26 to August 5 Spain. Draft plans for withdrawal of foreign volunteers from Spain were 
submitted to Non-Intervention Committee and it was agreed to refer them to the 
governments represented. N.Y. Times, May 27, 1937, p. 12. On May 29 the 
German battleship Deutschland was bombed by Spanish Government planes. 
Germany issued official communiqué. Text: N. Y. Times, May 21, 1937, p. 1; 
Times (London), June 1, 1937, p. 15. Five German warships fired on Almeria, 
Spain, in reprisal. N. Y. Times, June 1, 1937, p. 1. On May 31 Germany and 
Italy withdrew from international supervision around Spain and from the proceed- 
ings of the London Non-Intervention Committee. Text of notes: N. Y. Times, 
June 1, 1937, p. 1. Spanish representative on the League of Nations Council 
protested shelling of Almeria. Text: N. Y. Times, June 1, 1937, p.4. Text of 
Spanish note to the League: Times (London), June 1, 1937, p. 15. It was an- 
nounced June 1 that Italian warships would halt vessels carrying arms for the 
Loyalists, Secretary of State Hull appealed to Germany and Spain to seek a war- 
less solution. N.Y. Times, June 2, 1937, p.1. On June 3 Great Britain submitted 
three-point program for drawing Italy and Germany back into non-intervention 
patrol. N.Y. Times, June 4, 1937, p.1. Italy accepted Spanish patrol plan June 
5, with reservation. N.Y. Times, June 6, 1937, p.1. Official statement describing 
the bombing of the Deutschland issued by Germany June 8. B. J. N., June 12, 
1937, p. 1053. On June 12 an agreement was signed in London by Germany, Italy, 
France and Great Britain, but its pledges need acceptance by both sides in Spain 
to be effective. N. Y. Times, June 13, 1937, p. 31; B. J. N., June 26, 1937, p. 
1093-4. Ata meeting June 18 of the Non-Intervention Committee it was agreed 
that Great Britain should send to both sides in Spain an appeal for humanizing 
the war, abandon system of hostages, release all non-Spaniards, and abstain from 
destruction of open towns. B. J. N., June 26, 1937, p. 1095. Text: N. Y. Times, 
June 19, 1937, p. 7. The four-Power consultations over all alleged attempts to 
torpedo the German cruiser Leipzig came to an impasse June 22. Text of com- 
muniqué: N. Y. Times, June 23, 1937, pp. 1, 17. On the 23d Germany and Italy 
withdrew their warships from the international patrol. N.Y. Times, June 24, p. 1. 
Text of German note: pp. 1,11. On June 25 the British Government accepted 
the French proposal to take charge of the Mediterranean sectors of the naval 
patrol given up by Germany and Italy. N.Y. Times, June 26, 1937, p.6. Ata 
meeting of the Non-Intervention Committee on June 29 Franco-British proposals 
were made that Great Britain and France assume responsibility for operation of 
the patrol scheme and other nations appoint observers to be stationed on the 
ships. At a meeting of the Subcommittee July 2, Germany and Italy suggested 
(1) granting belligerent rights to the two parties thus making patrol system un- 
necessary ; (2) present supervision system be stil] maintained. B. J. N., July 10, 
1937, pp. 35-36, 43-46. Text: Times (London), July 3, 1937, p.14. On July 9 the 
full Non-Intervention Committee invited Great Britain to make a further effort 
to end the deadlock. Times (London), July 10, 1937, p. 12. The French suspen- 
sion of control facilities on the Franco-Spanish frontier became effective unless 
Portugal allowed a resumption of control on her frontier. Times (London), July 
12, 1937, p.12. British proposal was published July 14, granting belligerent rights 
to Salamanca and Valencia Governments, under various conditions, involving 
contraband, supervision of traffic entering Spain by sea, withdrawal of foreign 
nationals. Text: N. Y. Times, July 15, 1937, p.2; Times (London), July 15, 1935, 
p. 14. Ata meeting July 19, the Powers disagreed on granting belligerent rights a 
preceding withdrawal of foreign volunteers, and the meeting adjourned. N. Y. 
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Times, July 21, 1937, p. 11. British proposals of the 16th to end deadlock were 
accepted as a basis for discussion. N.Y. Times, July 17, 1937, p.7; B.J. N., July 
24, 1937, p. 100. The Subcommittee agreed July 26 to send British proposals to 
non-intervention Powers asking their views on the questions. Times (London), 
July 26, 1937, p.12. The Non-Intervention Committee adjourned July 30 follow- 
ing Russian refusal to consider granting belligerent rights. N.Y. Times, July 31, 
1937, p.3. Canada announced Aug. 1 a series of Orders-in-Council bringing into 
effect its policy regarding Spain concerning export of arms, munitions, poison gas, 
volunteering. Times (London), Aug. 2, 1937, p. 9. 


28/June 2 Osto Trape AGREEMENT. Conference of seven nations (Holland, Belgium, 
Luxemburg, Denmark, Norway, Sweden, Finland) ended with agreement to 
provide greater freedom of trade among signatory nations. N.Y. Times, May 29, 
1937, p.5. Agreement made public. N. Y. Times, June 3, 1937, p. 5. 


June, 1987 
2-23 INTERNATIONAL LABoR CONFERENCE. Twenty-third conference was held at Geneva. 
I. L.O. Monthly Summary, June, 1937, p. 34-42. 


6 Estonia—Turkey. Signed clearing agreement at Ankara. L.N.M.S., July, 1937, 
p. 159. 


6 Eston1A—TurKEY. Signed commercial treaty at Ankara. L. N. M.S., July, 1937, 
p. 159. 


12 ALEXANDRETTA. Turkish Kamutay ratified agreement concerning the Sanjak of 
Alexandretta. B.J. N., June 26, 1937, p. 1108. 


15 France—Turkey. Signed at Ankara an additional agreement to the commercial 
convention of Aug. 29, 1929. L.N.M.S., July, 1937, p. 159. 


15 IMPERIAL CONFERENCE. At final session on June 15 the unanimous opinion was 
recorded that the League of Nations Covenant should be divorced from peace 
treaties. N. Y. Times, June 16, 1937, p. 4; B. J. N., June 26, 1937, pp. 1094-5. 
Summary of proceedings; Cmd. 5482. 


17 INTERNATIONAL CONGRESS OF AGRICULTURE. 17th congress opened at The Hague 
with representatives from 40 countries. B.J. N., June 26, 1937, p. 1101. 


19 Mexico—Unirtep States. Exchanged ratifications of the convention, signed Oct. 6, 
1936, providing for recovery and return of stolen motor vehicles, airplanes, etc. 
T. 1. B., June, 1937, p. 23. Text: Cong. Rec., May 6, 1937, p. 5539; U. S. T. S., 
No. 914. 


26 to August 15 Curna—Japan. Japanese Ambassador to China said on June 26 it would 
be impossible to cancel Tangku truce or military agreement for withdrawal of 
Nanking forces from Hopei. B. J. N., July 10, 1937, p. 29. On July 9 both sides 
agreed to certain withdrawals of troops. N. Y. Times, July 9, 1937, p. 1. On 
July 12 Chinese Government announced no local agreements made in the north 
would be valid without its approval. B. J. N., July 24, 1937, p. 17. On July 13 
Japan made new drastic demands on the Hopei-Chahar Political Council. JN. Y. 
Times, July 13, 1937, p.14. On July 14 fighting broke out on the Peiping-Tientsin 
Railway. N.Y. Times, July 15, 1937, p.1. On July 16 the Chinese Government 
appealed to the United States and 13 other countries under the Nine-Power Treaty, 
Kellogg Pact and League of Nations Covenant. WN. Y. Times, July 17, 1937, p. 6. 
Japan sent on July 26 an ultimatum that Chinese 29th army withdraw from Peip- 
ing within 24 hours. C.S. Monitor, July 26, 1937, p. 1. United States, Great 
Britain and France appealed on July 27 to the two countries to avoid hostilities. 
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N. Y. Times, July 28, 1937, p. 2. Japanese airplanes devastated a large area of 
Tientsin on July 30. N.Y. Times, July 30, 1937, p.1. All Americans in Shantung 
province were asked on Aug. 4 to leave for the seaport Tsingtao. Washington 
Post, Aug. 4, 1937, p. 1. Japanese soldiers took control of Peiping on Aug. 8. 
N.Y. Times, Aug. 9, 1937, p.1. The United States Asiatic fleet canceled on Aug. 10 
its visit to Japan in order to be in a better position to evacuate U.S. civilians near 
Peiping as Japanese troops landed at Shanghai. Washington Post, Aug. 10, 1937, 
p. 1. Foreign envoys in Shanghai met Aug. 10 with the aim of neutralizing 
Shanghai. N. Y. Times, Aug. 11, 1937, p.1. Secretary of State Hull announced 
Aug. 14 he had made all possible representations to China and Japan not to make 
Shanghai a base of military operations. N.Y. Times, Aug. 15, 1937, p. 1. Jap- 
anese Foreign Office said British and American requests that Shanghai be excluded 
from the sphere of military operations could not be accepted. N.Y. Times, Aug. 
16, 1937, p. 5. 


28 to July 3 INTERNATIONAL CHAMBER OF COMMERCE. 9th congress met in Berlin and 
adopted several resolutions dealing with necessity of peace to permit world trade, 
stabilization of exchange rates on the basis of gold, and permanent revival of trade. 
B.I.N., July 10, 1937, pp. 11-15; N. Y. Times, July 4, 1937, p. 16. 


28 IraLy—Yucos.aviA. First meeting was held in Rome of the standing economic 
committee established under the trade treaty of March 25, 1937. B. J. N., July 
10, 1937, p. 28. 


28 LIECHTENSTEIN—UNITED States. Exchanged ratifications at Bern of the extradi- 
tion treaty, signed May 20, 1936. 7. J. B., June, 1937, p.11. Text: Cong. Rec., 
April 27, 1937, pp. 5027-5029; 7’. J. B., April, 1937, p. 13. 


29 to August 3 Japan—Ruvussia. Japanese embassy at Moscow announced agreement with 
Russia to withdraw armed forces from two islands in the Amur River, boundary 
between Siberia and Northeastern Manchukuo. N.Y. Times, June 30, 1937, p. 1; 
Times (London), July 1, 1937, p. 16; July 3, 1937, p. 14. From July 1 to 3 rela- 
tions were strained as a result of Japanese shelling of Russian gunboats after 
promise of withdrawal from the disputed islands. N.Y. Times, July 1, 1937, p. 1; 
Times (London), July 1, 1937, p. 16. Both sides ordered withdrawal of forces on 
July 3. N.Y. Times, July 3, 1937, p. 1. On Aug. 3, Russia protested strongly 
against a raid on the Soviet consulate-general at Tientsin during which the build- 
ing was wrecked and consular archives confiscated. N. Y. Times, Aug. 3, 1937, 
p. 8. 


30 FraNceE—SweveN. Signed at Paris a declaration regarding reciprocal issue, free of 
charge, of extracts from civil status records. L.N.M.S., July, 1937, p. 159. 
July, 1937 


1 CurreENcY SraBILizATION. Secretary of the Treasury Morgenthau announced that 
an understanding had been reached by France, Great Britain and the United 
States to continue the tri-partite agreement of Sept. 25, 1936. N.Y. Times, July 
2, 1937, p. 10. 


2/27 Japan—Unirep Srates. Exchange of notes prolonged for one year, beginning Aug. 
1, 1937, the existing arrangement relating to importation of Japanese cotton piece- 
goods into the Philippine Islands. 7’. J. B., July, 1937, p. 16. 


3 Costa Rica—Unirep States. President Roosevelt proclaimed trade agreement of 
Nov. 28, 1936, following proclamation July 2 by the President of Costa Rica. It 
will enter into force Aug.2. N.Y. Times, July 4, 1937, p. 14; Press Releases, July 
3, 1937, p. 10; T. J. B., July, 1937, p. 14. 


10 


10 


15 


15 


15 


16 


17 


17 


17 


19 
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Iran—IraQq. Signed agreement in Teheran providing for delimitation of the 
frontier along the Shattel-Arab. B.J. N., July 10, 1937, p. 27. 


Hammarskso.p, Ake W. Judge of the Permanent Court of International Justice 
died at The Hague, aged 44 years. N.Y. Times, July 8, 1937, p. 22. 


PALESTINE. Royal Commission on Palestine released its report, recommending 
partition into three sections, creating separate states for Arabs and Jews, and a 
British mandated section. Official summary: N.Y. Times, July 8, 1937, pp. 16-17; 
Times (London), July 8, 1937, pp. 10-11. 


Mup-Eastern Pact or Non-Acoression. Signed at Teheran on July 8 by Foreign 
Ministers of Iran, Iraq, Turkey and Afghanistan. Times (London), July 10, 1937, 
p. 11. It provides for the constitution of a Permanent Council to meet at least 
yearly, and to work for a semi-permanent seat for Turkey on the League of Na- 
tions Council. C.S. Monitor, July 26, 1937, p.3; B. I. N., July 24, 1937, p. 85. 


Cuina—Unitep Srates. Agreement concluded for the United States to buy 
Chinese silver, and China to buy United States gold. B.J.N., July 24, 1937, p. 53; 
N.Y. Times, July 10, 1937, p.1; 7.7. B., July, 1937, p. 17. 


France—GerMany. Signed at Paris commercial and financial agreements, effec- 
tive for two years from Aug. 1. L’Hurope Nouvelle, July 17, 1937, p. 678; N. Y. 
Times, July 11, 1937, p. 22; B. I. N., July 24, 1937, p. 74. Summary: Times 
(London), July 12, 1937, p. 11. 


Brazit—Unitep States. Monetary and commercial accords signed at Washington. 
C.S. Monitor, July 16, 1937, p.1; 7. J. B., July, 1937, p. 14. 


Sitesia. Convention, signed May 15, 1922, by Germany and Poland, terminated, 
resulting in full sovereignty of Upper Silesia by Poland and abolition of the 
Mixed Commission and Arbitration Tribunal. N.Y. Times, July 16, 1937, p. 11; 
B.I.N., July 24, 1937, p.90; C. S. Monitor, July 15, 1937, p. 5. 


Simons, Dr. WattHER. Former Foreign Minister and former President of the Ger- 
man Supreme Court died at the age of 75 years. He resigned as Foreign Minister 
before the signing of the Versailles Treaty rather than admit German war guilt. 
N.Y. Times, July 16, 1937, p. 19. 


Unrrep Srates Foreicn Pouicy. Secretary of State Hull issued statement outlining 
American foreign policy. Text: Press Releases, July 17, 1937, p.41; C.S. Monitor, 
July 17, 1937, p. 1; this JourNaL, supra, p. 689. 


GerMANy—Gnreat Britain. Signed naval agreement at London, extending the scope 
of the Naval Treaty of 1936. Times (London), July 19, 1937, p..14; Cmd. 5518; 
N.Y. Times, July 18, 1937, p.1; B. J. N., July 24, 1937, p. 80. 


GerMANy—Ruvussia. Signed naval treaty at London, restricting size and gun caliber 
of warships, linking these countries with the London Naval Treaty of 1936. N.Y. 
Times, July 18, 1937, p. 1. 


Great Brirain—Rvssia. Signed naval agreement at London, extending the scope 
of the London Naval Treaty of 1936. Times (London), July 19, 1937, p. 14; Cmd. 
5519: B. I. N., July 24, 1937, p. 80. 


GeRMANY—SPAIN. Germany officially announced completion of a series of trade 
agreements providing for restoration of normal commercial relations between 
Germany and that part of Spain under the government of General Franco. The 
new treaty is designed to replace and amplify the treaty of May 7, 1926, effective 
Aug. 1, 1937. N.Y. Times, July 20, 1937, p. 13; Times (London), July 20, 1937, 
p. 16; B. JI. N., Aug. 7, 1937, p. 134. 
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Montreux CONFERENCE ON CAPITULATIONS IN Ecypt. Egyptian Chamber of 
Deputies ratified convention of May 8, 1937. Times (London), July 20, 1937, 
p. 15; B. I. N., July 24, 1937, p. 72. 


France—GreatT Britain. Signed agreement terminating the extra-territorial rights 
of British residents in Morocco. B. J. N., Aug. 7, 1937, p. 130. 


Leacue or Nations—Sa.vapor. In a letter of July 23, 1937, Salvador announced its 
withdrawal from membership, being the seventh Latin-American nation to serve 
notice of withdrawal. N.Y. Times, Aug. 11, 1937, p. 12. 


Locarno Treaty. Great Britain sent notes to France, Belgium, Germany and Italy 
on the subject of the projected Western Pact to replace Treaty of Locarno. B. J. 
N., Aug. 7, 1987, p. 138. 


CanapaA—UNITep States. Exchanged ratifications in Ottawa of the convention for 
the preservation of the halibut fishery of the northern Pacific Ocean and Bering 
Sea, signed Jan. 29, 1937, originally signed March 2, 1923, and revised May 9, 1930. 
Press Releases, July 31, 1937, p.61; 7. J. B., July, 1937, p. 20. 


Canapa—Unirtep States. Exchanged ratifications in Washington of the convention 
for the protection, preservation and extension of the sock-eye salmon fisheries, 
signed May 26, 1930. Press Releases, July 31, 1937, p.61; 7.7. B., July, 1937, p. 20. 


Eaypr. Farouk I was invested as king, the first ruler of a free Egypt in four cen- 
turies. C.S. Monitor, July 29, 1937, p.1; N. Y. Times, July 30, 1937, p. 21; B. J. 
N., Aug. 7, 1937, p. 128. 

France—Great Britain. Signed in London a convention for abolition of capitula- 
tions in Morocco and for termination of extraterritorial privileges in Zanzibar, 
effective Jan. 1, 1938. B.J. N., Aug. 7, 1937, p. 138. 


Irn1isH Free State—NeTHERLANDS. Exchanged notes regarding commercial rela- 
tions. G. B. Treaty Series, No. 16 (1937). 


Lonpon Navau Treaty, 1936. Came into force, to remain in effect until Dec. 31, 
1942. Germany and Russia came within its provisions July 17, 1937, on signing 
separate agreements with Great Britain. N.Y. Times, July 30, 1937, p. 4. 


CanaDA—France. Signed trade agreement. B.J. N., Aug. 7, 1937, p. 131. 


30/August 2/13 Patestrne. League of Nations Mandate Commission rejected Great 


Britain’s plea for immediate discussion of its Palestine partition plan. Washing- 
ton Post, July 31, 1937, p. 3. Commission announced in a communiqué its task 
should be (1) to examine administration of Palestine in the last two years; (2) to 
ascertain whether enough information is now before it to form an opinion; (3) to 
give the Council an account of the advantages and disadvantages of each of 
several solutions to the problem. Text: N.Y. Times, Aug. 3, 1937, pp.1,19. On 
Aug. 13 the British Foreign Office and U. S. Department of State made public 
texts of diplomatic notes of July 6, 7 and Aug. 4, 1937, relative to the position of 
the United States and her nationals’ rights in Palestine. Texts: N. Y. Times, 
Aug. 14, 1937, p.2; Press Releases, Aug. 14, 1937, pp. 116-118. 


August, 1937 


2 


Great Britain—Itaty. Exchange of letters between Prime Ministers Chamberlain 
and Mussolini brought nearer an understanding, which was disrupted by the break 
in journalistic relations on May 8. N.Y. Times, Aug. 3, 1937, p. 1. 


2-16 Zionist Concress. World Congress met at Zurich. On Aug. 12 it listened to a 


proposal to settle 200,000 Jews in Palestine within the next three years. N. Y. 
Times, Aug. 13, 1937, p.9. The Congress empowered the Executive to negotiate 
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with Great Britain on the proposals for a Jewish state, but rejected the partition 
plan. Times (London), Aug. 12, 1937, p. 10; B. J. N., Aug. 21, 1937, p. 188. 


Bo.tvia—CHuILe. 26 agreements to foster trade constitute the results of a month’s 
conference of economic experts. N.Y. Times, Aug. 5, 1937, p. 4. 


Sparn—Vatican. The Vatican granted to the insurgent government in Spain the 
right to have a diplomatic representative. N. Y. Times, Aug. 4, 1937, p. 1; 
B.1.N., Aug. 7, 1937, p. 149. 


Unitep States Foreicn Pouticy. Statement issued by Secretary of State Hull, with 
text of replies of more than forty governments to his statement of July 16. Press 
Releases, Aug 14, 1937, p. 87. 


Russita—Unitep States. President Roosevelt proclaimed new commercial agree- 
ment of Aug. 4, 1937, extending for one year the existing accord of the past two 
years, and offers most-favored-nation treatment for the first time to Russia. 
Press Releases, Aug. 7, 1937, p. 73; N. Y. Times, Aug. 7, 1937, p. 1. Text of 
agreement: p. 4. 


Monetary ConFERENCE. Pan American Union announced that eight nations have 
approved (Mexico, Dominican Republic, Ecuador, Guatemala, Honduras, Nicara- 
gua, Uruguay, Bolivia), and two rejected (Chile, Venezuela), a proposal of the 
Buenos Aires Conference for an Inter-American Monetary Conference. Wash- 
ington Post, Aug. 10, 1937, p. 7. 


CanapA—Unitep States. Exchanged ratifications at Washington of income taxa- 
tion treaty, signed Dec. 30, 1936. Press Releases, Aug. 14, 1937, p. 115. Text: 
Cong. Rec., Aug. 6, 1937, p. 10867. 


Unitep States Foreicn Poricy. Statement issued by Secretary of State Hull, with 
text of additional replies of other governments to his statement of July 16. Press 
Releases, Aug. 21, 1937, p. 121. 


INTERNATIONAL CONVENTIONS 


AgriAL NavicaTION. Paris, Oct. 13,1919. Protocol of Amendments. Paris, June 15, 1929, 


and Dec. 11, 1929. 


Adhesion: Austria. June 3, 1937. 7. J. B., July, 1937, p. 13. 


AGRICULTURAL WorKers AssociATIONS. Geneva, Nov. 12, 1921. 
Ratification: Mexico. May 20, 1937. 7.J.B., June, 1937, p. 19. 


Air TraFFic. Warsaw, Oct. 12, 1929. 
Adhesion: New Zealand. April 6, 1937. 7. J. B., June, 1937, p. 14. 


ArrcraFt ATTACHMENT. Rome, May 29, 1933. 
Ratification deposited: Hungary. May 15, 1937. T.J. B., June, 1937, p. 14. 


ARBITRATION CLauses. Protocol. Geneva, Sept. 24, 1923. 
Signature (with reservation): Liechtenstein. May 13, 1937. 7. J. B., June, 1937, pp. 


14-15. 


Artistic EXHIBITIONS. Buenos Aires, Dec. 23, 1936. 
Ratifications: 


Nicaragua. June 11,1937. 7.1. B., June, 1937, p. 25; P. A. U., Aug. 1937, p. 646. 
United States. July 15, 1937. 7. J. B., May, 1937, p. 42. 


Bitts or EXCHANGE AND Promissory Notes. Geneva, June 7, 1930. 
Reservations terminated: Switzerland. July 1, 1937. 7. J. B., May, 1937, p. 21. 
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BrLis or EXCHANGE AND Promissory Notes. Conflict of Laws. Convention and Protocol. 
Geneva, June 7, 1930. 
Reservations terminated: Switzerland. July 1, 1937. 7T.J. B., May, 1937, p. 21. 


BILts or ExcHANGE AND Promissory Notes. Stamp Laws. Convention and Protocol. 
Geneva, June 7, 1930. 
Reservations terminated: Switzerland. July 1, 1937. T7.J.B., May, 1937, p. 21. 


Brits oF Laprna. Brussels, Aug. 25, 1924. 
Ratification deposited: United States. June 26, 1937. J.J. B., June, 1937, p. 19. 


BroaDcAsTING. Convention and Final Act. Geneva, Sept. 23, 1936. 
Adhesions: Australia, territories of Papua and Norfolk Islands, mandated territories of 
New Guinea and Nauru. 7./.B., July, 1937, p.6. 


Cuecxs. Convention and Protocol. Geneva, March 19, 1931. 
Reservations terminated: Switzerland. July 1, 1937. 7. J. B., May, 1937, p. 21. 


Cuecks. Conflict of Laws on Checks. Geneva, March 19, 1931. 
Reservations terminated: Switzerland. July 1, 1937. T.J. B., May, 1937, p. 21. 


Cuecxs. Stamp Laws. Geneva, March 19, 1931. 
Reservations terminated: Switzerland. July 1, 1937. T.J. B., May, 1937, p. 21. 


CopyricHt. Berne, Sept. 9, 1886. Revision. Rome, June 2, 1928. 
Adhesion: Portugal. April 26,1937. 7.J.B., June, 1937, p. 16. 


Fconomic Statistics. Convention and Protocol. Geneva, Dec. 14, 1928. 
Promulgation: Latvia. April 21, 1937. 7. J. B., June, 1937, p. 23. 
Ratifications deposited: 

Estonia. July 5, 1937. 
Latvia. July 5,1937. 7.1. B., July, 1937, pp. 26-27. 


EDUCATIONAL AND Pus.icity Firms. Buenos Aires, Dec. 23, 1936. 
Ratification: Nicaragua. June 11,1937. T.J.B., June, 1937, p. 10; P. A. U., Aug. 1937, 
p. 646. 


ExtraDITION. Montevideo, Dec. 26, 1933. 
Ratification: Ecuador. May 24, 1937. T7'.J.B., June, 1937, p. 11. 


Fisuina. London, June 8, 1937. 
Signatures: Belgium, Denmark, Germany, Great Britain, Iceland, Irish Free State, 
Netherlands, Norway, Poland, Sweden. 
Text: G. B. Misc. Series, No. 4 (1937). 
Summary: T.1. B., July, 1937, pp. 19-20. 


Forcep Lapor. Geneva, June 28, 1930. 
Ratification: France (and territories). 7.J.B., July, 1937, p. 21. 


Goop OrFices AND Mep1aTion. Buenos Aires, Dec. 23, 1936. 
Ratifications: 
Nicaragua. June 11,1937. 7./.B., June, 1937, p.6; P. A. U., Aug. 1937, p. 646. 
United States. July 15,1937. T.J. B., May, 1937, p. 42. 


Ratification deposited: Dominican Republic. June 5, 1937. T. J. B., June, 1937, p. 6; 
P.A.U., Aug., 1987, p. 646. 
Text: T. I. B., Feb., 1937, pp. 28-29. 


History TeacHina. Montevideo, Dec. 26, 1933. 
Ratification: Nicaragua. Feb. 9, 1937. T.J.B., May, 1937, p. 15. 
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IMMUNITY OF GOVERNMENT VESSELS. Brussels, April 10, 1926. Protocol. May 24, 1934. 
Ratification deposited: Poland. Jan. 8, 1937. T.J.B., June, 1937, p. 21. 
InTER-AMERICAN ARBITRATION. Protocol of Progressive Arbitration. Washington, Jan. 5, 
1929. 
Ratification: Ecuador. June 24, 1937. T.J.B., July, 1937, p. 1. 


INTER-AMERICAN CONCILIATION CONVENTION. Washington, Jan. 5, 1929. Additional 
Protocol. Montevideo, Dec. 26, 1933. 
Ratifications: 
Nicaragua. Feb.9, 1937. 7.J.B., May, 1937, p. 4. 
Ecuador. June 24, 1937. 7.J. B., July, 1937, p. 2. 


INTER-AMERICAN CULTURAL RELATIONS. Buenos Aires, Dec. 23, 1936. 
Ratifications: 
Dominican Republic. June 5, 1937. P. A. U., Aug., 1937, p. 646. 
Nicaragua. June 11, 1937. 7.J.B., June, 1937, p. 10; P. A. U., Aug., 1937, p. 646. 
United States. July 15, 1987. 7.J.B., May, 1937, p. 42. 


INTERCHANGE OF PUBLICATIONS. Buenos Aires, Dec. 23, 1936. 
Ratifications: 
Dominican Republic. June 5, 1937. P. A. U., Aug., 1937, p. 646. 
Nicaragua. June 11,1937. T.J.B., June, 1937, p. 23; P. A. U., Aug., 1937, p. 646. 


Lerters, Etc., or DecLareD VALUE. Cairo, March 20, 1934. 
Ratifications deposited: 
Albania. March 10, 1937. 7.J.B., May, 1937, p. 25. 
Turkey. May 25,1937. 7.J.B., June, 1937, p. 22. 


MAINTENANCE, Etc., or Peace. Buenos Aires, Dec. 23, 1936. 
Ratifications: 
Dominican Republic. May 10,1937. 7.J.B., June, 1937, p. 4. 
Nicaragua. June 11,1937. 7. J. B., June, 1937, p. 4; P. A. U., Aug., 1937, p. 646. 
United States. July 15,1937. T.J. B., May, 1937, p. 42. 


MaritIME Buoyace. Geneva, May 13, 1936. 
Signatures: 

China. May 12,1937. 7.1. B., July, 1937, p. 24. 
France and overseas possessions (except Indo-China). April 22, 1937. 
French Protectorates (Morocco and Tunisia). May 8, 1937. 
India (with reservation). May 5, 1937. 
Latvia. May 8, 1937. 
Monaco. May 5, 1937. T.J.B., May, 1937, p. 24. 
Belgium (with reservation). May 12, 1937. 
Estonia (with reservation). May 11, 1937. 
Finland (with reservation). May 11, 1937. 
Russia. May 11, 1937. 
Sweden (with reservation). May 11, 1937. 
Turkey. May 11, 1937. 7.J. B., June, 1937, pp. 20-21. 


Money Orpers. Cairo, March 20, 1934. 
Ratifications deposited: 
Albania. March 10, 1937. 7.J. B., May, 1937, p. 25. 
Turkey. May 25,1937. 7.J.B., June, 1937, p. 22. 


NaTIoNALITy. Protocol on Military Obligations. The Hague, April 12, 1930. 
Proclamation and text: United States. April 26,1937. U.S. T.S., No. 913. 
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Nava Treaty. London, March 25, 1936. 
Ratifications deposited: 
Australia. 
Canada. 
India. 
New Zealand. 
United Kingdom. July 29, 1937. 
France. June 25, 1937. Times (London), July 30, 1937, p. 16; N. Y. Times, July 30, 
1937, p.4; B. I. N., Aug. 7, 1937, p. 138. 


NicHt Work or WoMEN. Washington, Nov. 28, 1919. 
Denunciations: 
Brazil. May 12, 1937. 7. J. B., June, 1937, p. 19. 
Netherlands. 7. J. B., July, 1937, p. 22. 


Nicut Work or YounG Persons. Washington, Nov. 28, 1919. 
Ratification: Mexico. May 20,1937. 7.J.B., June, 1937, p. 19. 


Non-INTERVENTION. Buenos Aires, Dec. 23, 1936. 
Ratifications: 
Dominican Republic. May 10,1937. T.J.B., June, 1937, p. 7. 
Nicaragua. June 11,1937. 7.J.B., June, 1937, p.7; P. A. U., Aug., 1937, p. 646. 
United States. July 15,1937. 7.7. B., May, 1937, p. 42. 


OssceNE Pusiications. Geneva, Sept. 12, 1923. 
Adhesion deposited: Afghanistan. May 10, 1937. T.J. B., June, 1937, p. 13. 
Ratification deposited: Salvador. July 2, 1937. T.J.B., July, 1937, p. 10. 


Pan AMERICAN HicHway. Buenos Aires, Dec. 23, 1936. 
Ratifications: 
Dominican Republic. June 5, 1937. P.A.U., Aug., 1937, p. 646. 
Nicaragua. June 22,1937. 7.1. B., June, 1937, p. 24; P. A. U., Aug., 1937, p. 646. 
United States. July 15,1937. B., May, 1937, p. 42; 7. J. B., July, 1937, p. 27. 


Parcet Post. Cairo, March 20, 1934. 
Ratifications deposited: 
Albania. March 10, 1937. 7. J. B., May, 1937, p. 25. 
Turkey. May 25,1937. 7.J.B., June, 1937, p. 22. 


Parce, Post AGREEMENT. Panama, Dec. 22, 1936. 
Ratification: Ecuador. June 17,1937. 7.J.B., July, 1937, p. 26. 
Ratification deposited: Canada. May 27,1937. T7'.J.B., June, 1937, p. 22. 


Peace ConvENTION. Buenos Aires, Dec. 23, 1936. 
Ratifications: 
Dominican Republic. May 10, 1937. 7. J. B., June, 1937, p. 5. 
Nicaragua. June 11,1937. T.J.B., June, 1937, p.5; P. A. U., Aug., 1937, p. 646. 
United States. July 15,1937. 7.J.B., May, 1937, p. 42. 


PERMANENT Court oF INTERNATIONAL JusTIcE. Optional Clause. Geneva, Dec. 16, 1920. 
Ratifications deposited: 
Denmark. May 24, 1937. T7.J.B., June, 1937, p. 2. 
Austria. June 30,1937. T.J.B., July, 1937, p. 2. 


Postat Co.ttection Accounts. Cairo, March 20, 1934. 
Ratification deposited: Turkey. May 25, 1937. T.J. B., June, 1937, p. 22. 


Postat Convention. Cairo, March 20, 1934. 
Adhesion: Afghanistan. April 15, 1937. 7. J. B., June, 1937, pp. 21-22. 
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Ratifications deposited: 
Albania. March 10, 1937. 7.J.B., May, 1937, p. 25. 
Turkey. May 25, 1937. T7.J.B., June, 1937, p. 22. 


Postat SuBSCRIPTIONS TO NEwspPaPERS. Cairo, March 20, 1934. 
Ratification deposited: Turkey. May 25, 1937. 7. J. B., June, 1937, p. 22. 


PREVENTION OF CONTROVERSIES. Buenos Aires, Dec. 23, 1936. 
Ratifications: 
Nicaragua. June 11, 1937. 7.J. B., June, 1937, p.6; P. A. U., Aug., 1937, p. 646. 
United States. July 15,1937. T.J.B., May, 1937, p. 42. 
Ratification deposited: Dominican Republic. June 5, 1937. P. A. U., Aug., 1937, 
p. 646; 7. J. B., June, 1937, p. 6. 


Pustic Instruction. Buenos Aires, Dec. 23, 1936. 
Ratification: Nicaragua. June 11,1937. T7.J.B., June, 1937, p.10; P. A. U., Aug., 1937, 
p. 646. 


Sarety AT Sea. London, May 31, 1929. 
Ratification: United States. June 9,1937. 7.J.B., July, 1937, p. 12. 


Sanitary CoNvVENTION For Air NavicaTion. The Hague, April 12, 1933. 
Adhesions deposited: 
Liberia. April 14,1937. 7.1. B., May, 1937, p. 17 
Northern Rhodesia, Fiji Islands, Colony of the Gilbert and Ellice Islands, Protec- 
torate of Solomon Islands, Tonga (by Netherlands). May 18, 1937. 7.1. B., July, 
1937, p. 9. 


Stavery. Geneva, Sept. 25, 1926. 
Ratification deposited: China. April 22,1937. 7.J.B., May, 1937, p. 17. 


SUBMARINES IN War. Procés-verbal. London, Nov. 6, 1936. (Part IV, Art. 22, of the 
London Naval Treaty, April 22, 1930.) 
Adhesions: 
Afghanistan. May 25, 1937. 
Guatemala. April 1, 1937. 
Peru. June 3, 1937. 
Saudi Arabia, June 30, 1937. 7.1]. B., July, 1937, p. 6. 


Suaar Propuction AND MarkKeTING. London, May 6, 1937. 
Signatures and text: G. B. Misc. Series, No. 3 (1937); Cmd. 5461. Summary: T.1. B., 
June, 1937, p. 19. 
Ratification: Dominican Republic. July 2,1937. 7.J.B., July, 1937, p. 13. 


UNpbERGROUND Work (WoMEN) CoNvENTION. Geneva, June 4, 1935. 
Ratifications: 
Afghanistan. May 14, 1937. 
Estonia. June 4, 1937. 7. J. B., June, 1937, p. 18. 
Austria. 7.J. B., July, 1937, p. 21. 


Unempvoyep Benerits. Geneva, June, 1934. 
Ratification: Irish Free State. T. J. B., July, 1937, p. 22. 


UNEMPLOYMENT INDEMNITY IN Case or Loss or Suip. Genoa, July 9, 1920. 
Ratification: Mexico. May 20,1937. T./.B., June, 1937, p. 19. 


Wuauina. Final Act. London, June 8, 1937. 
Signatures: Argentina, Australia, Germany, Irish Free State, New Zealand, Norway, 
Union of South Africa, United Kingdom, United States. 


ue 
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Text: Cong. Rec., Aug. 5, 1937, pp. 10672-10674; G. B. Misc. Series, No. 4 (1937). 
Ratification: United States. Aug. 5, 1937. Cong. Rec., Aug. 5, 1937, p. 10675. 


Wuite Stave Trape. Geneva, Sept. 30, 1921. 
Adhesion: Turkey. April 15,1937. 7.J.B., May, 1937, p. 18. 


WorKMEN’s CoMPENSATION FoR OCCUPATIONAL Diseases. Geneva, June 10, 1925 (Revised, 
1934). 


Ratification: Mexico. May 20,1937. T.J.B., June, 1937, p. 19. 


M. Atice MatrHews 


4 


GERMAN SUPREME COURT 
SECOND DIVISION FOR CRIMINAL MATTERS 


[EXTRADITION TREATIES OF THE GERMAN STATES * ] 
Decision of August 13, 1936 (g.M. 2D 459/36) 


(1) Are extradition treaties between the German states and France still in force? 

(2) How far must the court in a German criminal proceeding examine the question as to 
whether an extradition which had been granted by France and Switzerland was lawful and 
whether the foreign extradition proceeding was correct? 


Appeal from the Landgericht, Berlin. 


REASONS 


The defendant, after having been extradited by France to Switzerland and 
having served his term there until October 22, 1933, was extradited by Switzer- 
land to Germany on the request of the German Government with the consent 
of France. Switzerland, on the request of France, made the extradition 
dependent upon the condition that the fraud listed under number 4 of the 
warrant of arrest of April 15, 1931, must not be prosecuted because this act 
was not punishable according to French law. This condition has been com- 
plied with. The defendant was convicted on January 21, 1936, of three acts 
of fraud committed in Berlin. 

On appeal it has been asserted that the court had no jurisdiction and that 
the extradition was unlawful. The arguments of the appellant show, how- 
ever, that the objection for want of jurisdiction does not contest the jurisdic- 
tion with respect to the place and the subject-matter within the meaning of 
Sections 1-21 of the Code of Criminal Procedure, but goes really to the effect 
that the prosecution of the defendant was illegal according to the extradition 
law applicable to this case. This allegation seems to assert that there is a 
lack of a necessary condition for a lawful proceeding; and whether this is true 
must be examined by a court of appeal on its own motion without regard to 
the assertions made in the brief of the appellant. (Cf. Reports of the Ger- 
man Supreme Court in Criminal Matters, Vol. 55, pp. 284, 285; Vol. 64, pp. 
183, 187; Vol. 66, pp. 172, 173; Vol. 67, pp. 53, 55.) Such an examination has 
resulted as follows: 

Extradition between Germany and Switzerland is controlled by the treaty 
concluded between the German Empire and Switzerland on January 24, 1874 
(German Statutes, 1874, Part I, p. 113; cf. Reports of the German Supreme 
Court in Criminal Matters, Vol. 70, p. 74), while between Germany and 
France, apart from a special agreement ! which has no application here, no ex- 


* Translated from Reports of the German Supreme Court in Criminal Matters, Vol. 70, 
p. 286, by Dr. Stefan Riesenfeld of the Harvard Law School. 


1Cf. German Federal Statutes, 1926, Part II, p. 424; 1927, Part II, p. 29 (note by the 
editor of the official report). 


739 


| 
| 


740 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


tradition treaty exists. The extradition treaties of France with the German 
States are extinguished as a consequence of the law of January 30, 1934, regu- 
lating the reorganization of the German Empire (German Statutes, 1934, Part 
I, p. 75), because Germany has become a unitarian state by virtue of this stat- 
ute and the German States have ceased to exist in their capacity as interna- 
tional legal subjects, so that the extradition treaties which they have entered 
into are extinguished. There is no agreement between Germany and France 
that the treaties shall continue in force. (Cf. von Liszt, Vélkerrecht, 1925, p. 
275; Bonfils, Lehrbuch des Vélkerrechts, 1904, p.116.) The internal regula- 
tion of extradition is contained, as far as Switzerland is concerned, in the fed- 
eral law of January 22, 1892 (Swiss Federal Statutes, 1892, p. 402) ; as far as 
France is concerned, in the law of March 10, 1927, relating to the extradition 
of aliens (Official Journal, p. 2874) ; and as far as Germany is concerned, in 
the German Extradition Law of December 23, 1929 (German Federal 
Statutes, Vol. I, p. 239). Without regard to the fact as to whether extradi- 
tion is controlled by a treaty or is only agreed upon from instance to instance, 
the decisions of the Supreme Court have established the following principles 
with respect to the question as to whether the German courts may review the 
proceedings of the extraditing state. 

The legality of the procedure to be observed by the extraditing state is as 
little subject to review by municipal courts as the legality of the extradition 
with respect to substantive law. The extradited persons in their capacity as 
objects of the extradition can neither derive rights from the extradition agree- 
ments nor can they contest the legality of the extradition, unless such a right 
were explicitly conceded to them by treaty. Even if there is an extradition 
for a crime which is not provided for by the treaty, the extradited person can 
not object to it. To supervise the correct application of the extradition laws 
of the extraditing state is a task of its competent public officials, not of the 
German courts. The extradition once completed, the jurisdiction of the 
requested state within the limits of the conditions upon the extradition ceases 
absolutely. (Cf. Reports of the German Supreme Court in Criminal Mat- 
ters, Vol. 33, pp. 99, 101; Vol. 42, pp. 309, 311, 312; Vol. 59, pp. 313, 314; Vol. 
60, pp. 202, 204; Vol. 63, pp. 215, 216; Vol. 64, pp. 183, 191, 192.) 

These principles are not altered by the German extradition law of Decem- 
ber 23, 1929. This statute possesses significance only in so far as the Ger- 
man Empire renders judicial assistance to foreign countries, and excludes 
consequently the questions which are connected with the request for foreign 
judicial assistance on the part of Germany; particularly it does not modify 
existing treaties. (Cf. Reports of the Supreme Court in Criminal Matters, 
Vol. 66, p. 87; Vol. 67, pp. 150, 155; Vol. 70, pp. 74, 78.) The judicial assist- 
ance which is accepted by Germany is covered by the statute only in the spe- 
cial provision of Article 54, which provides that the conditions imposed by 
the foreign state upon the rendition of the judicial assistance must be 
complied with. 
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The appeal therefore completely misunderstands the legal situation if it 
advances the opinion that the legality of the extradition must be judged upon 
the basis of the German extradition law and reviewed in the present proceed- 
ing. Everything that the appellant states with respect to the assertion that 
in the French-Swiss extradition proceeding the provisions of the German 
extradition law regarding reciprocity, re-extradition, co-operation of the 
courts in the extradition, and so forth, were not observed, is consequently 
immaterial for the twofold reason that the German provisions are irrelevant 
in the foreign extradition proceeding and that the foreign proceeding cannot 
be reviewed by the German courts. 

For the same reason is overruled the objection that a violation of Article 4, 
paragraph 1, cl. 2, of the extradition law was committed because the statute 
of limitation had run with respect to the acts of fraud according to French 
law, which for such types of fraud requires only three years. In addition to 
this it must be taken into consideration that Germany and France have exam- 
ined the question of the statute of limitations according to French law and 
have answered it in the negative. On the question of the French Government 
whether the statute of limitations has stopped running, the German Govern- 
ment has communicated to it that the judge in the matters which are covered 
by the warrant of arrest of April 15, 1931, had issued an interdiction of the 
mails against the defendant on July 27, 1929, and that thereby the statute had 
stopped running. Thereupon the French Government granted the extradi- 
tion. Thus the question of the statute of limitations according to French law 
has lost any significance in the later proceedings. Only one more point shall 
be mentioned, namely, that in the French extradition proceeding some sort of 
an examination of the question of guilt was made, in so far as an “erreur 
évidente” must be taken into consideration according to Article 16, paragraph 
2, of the French extradition law, particularly if the defendant, as here, refers 
to it. 

There is furthermore no generally recognized principle of international law 
that an extradition is unlawful if made for acts for which the statute of limita- 
tion has run according to the law of the extraditing state but not according to 
that of the requesting state. It has not been asserted that the statute has run 
for the offenses according to German law; and this would be wrong. 

The condition which France and Switzerland have imposed upon the extra- 
dition has been compiled with by the judge below—as mentioned above; the 
case under number 4 of the warrant of arrest has not been the object of the 
judgment. (Cf. Art. 54 of the German extradition law; Report of the Ger- 
man Supreme Court in Criminal Matters, Vol. 66, pp. 172, 174.) It cannot 
be said that by this condition, as the appeal contends, the German Govern- 
ment has incurred the duty to observe the French law in general. Conse- 
quently there was no lack of a necessary condition for the proceeding. 
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GREAT BRITAIN: HIGH COURT OF JUSTICE 
CHANCERY DIVISION 


BANK OF EruiopiA v. NATIONAL BANK OF EGYPT AND Licuori * 


May 11, 1937 


_An Italian decree promulgated after the capture of Addis Ababa in 1936 purported to 
dissolve the Bank of Ethiopia. That bank claimed certain accounts and orders against the 
National Bank of Egypt and against the liquidator appointed under the Italian decree, 
and an issue was directed to be tried whether the Bank of Ethiopia had been dissolved or 
had otherwise ceased to exist, and, if not, whether it had authorized the bringing of the 
action. 

Held, (1) That the Bank of Ethiopia had been dissolved by the Italian decree, which was 
the act of a de facto government in entire control of the territory occupied and therefore 
having complete governmental control over that territory. 

(2) That the action, having been brought otherwise than by the liquidator’s authority, 
had not been authorized by the Bank of Ethiopia. 

Semble, that all the acts of a de facto government have the status of acts of a fully 
responsible Government. 

Mr. Justice Cirauson. Before the year 1931 an Egyptian company, the 
Bank of Abyssinia, conducted the business of banking at Addis Ababa, the 
capital city of Ethiopia, under a government concession. This arrangement 
was brought to an end in 1931 when a company, the Bank of Ethiopia, was 
formed under the law of Ethiopia. Its constitution provided for a board of 
management of ten persons, six to be appointed by the Government of Ethiopia 
(who held six-tenths of the capital) and four by the holders of the remaining 
capital. An important function of the company was to be a bank of issue, and 
it appears in fact to have acted in close contact with the Minister of Finance 
for the time being. AsI understand it, there was no other bank in the Ethio- 
pian Empire. The bank had branches in various parts of the country and a 
forwarding agency in Djibouti, within French territory. Mr. Collier, who 
gave evidence before me, became governor of the bank on its formation, and 
appears to have been in fact in control of its operations. Oddly enough the 
constitution of the bank, while providing for the office of governor, does not 
define his powers or his duties, but appears to vest control entirely in the 
board of management who, as I read the material documents, are to meet at 
the “siége social” of the company—that is, at Addis Ababa, and are to func- 
tion with a quorum of five. There is a proviso that a member of the board 
who absents himself for six months from the meetings is to cease to hold office. 

In April, 1935, Mr. Collier left Addis Ababa on six months’ leave of absence 
for Europe, where he seems to have been acting on behalf of the bank and (as 
it would appear) of the Government with regard to the provision of war-like 
personnel and stores in anticipation, apparently, of a threatened outbreak of 
hostilities between the Ethiopian Government and Italy. The affairs of the 
bank in Ethiopia were left under the control of Mr. Wright, who in February, 
1936, was formally constituted a member of the board. In the autumn of 1935 
hostilities infact began. Mr. Collier did not return to Ethiopia, but continued 


* Reported by K. R. A. Hart, Esq., Barrister-at-Law. 53 Times Law Reports, p. 751. 
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his activities in Europe, further leave of absence being granted to him. If 
regard is to be paid to the letter of the bank’s constitution, there would seem 
to be good ground for saying that Mr. Collier ceased, towards the latter part 
of 1935, to be a director, and it may be (though this is obscure) that he no 
longer had general authority, as governor or otherwise, to act on behalf of the 
bank. However, no question seems to have been raised and, though absent 
from Addis Ababa, Mr. Collier continued to represent the bank in Europe 
and, so far as communications remained open between him in Europe and Mr. 
Wright in Addis Ababa, to exercise general control, through Mr. Wright, over 
the activities of the bank. Subject to a general adherence to Mr. Collier’s 
instructions Mr. Wright seems to have been in control at Addis Ababa. It 
would seem that until the events of May, 1936, about to be related, board meet- 
ings were held periodically at Addis Ababa, and anything which Mr. Wright 
did seems to have been done either with the authorization or with the ac- 
quiescence of such meetings. 

In due course the fortunes of war turned against the Ethiopian Government. 
At the end of April, 1936, the Italian Army approached the capital. On the 
night of May 1, or early on May 2, the Emperor left the capital and the 
country. There was an interval in which the capital appears to have been 
given over in great measure to looting and rioting. On May 5 the Italian 
Army entered the capital and, from and after May 6, the affairs of the bank 
in the capital were conducted by Mr. Wright and his staff under the supervi- 
sion of the representative of the Italian authorities. ‘The country branches of 
the bank had been gradually closed down as the Italian Army obtained control 
of the areas in which they were situated, the last being closed on or about 
May 8. There was, however, an agency at Gore, in the remote west of the 
country in a part where the Italian forces did not obtain effective control until 
August or September, 1936, and the staff there seems to have kept the agency 
open in some sense or other until about August or September. 

On May 9, 1936, the Italian Government issued an annexation proclama- 
tion. Marshal Badoglio, on May 9, 1936, was appointed Governor-General 
and Viceroy as representing the King of Italy, and from that date it appears 
as a fact from the evidence before me that the Italian Government, through its 
officers, exercised effective governmental control over Addis Ababa, the siége 
social of the bank, and over a gradually increasing tract of Ethiopian territory. 
In the middle of December, at which date the territory under Italian control 
seems to have covered the whole of the portion of Ethiopian territory in which 
any activities of the bank had ever been carried on, his Majesty’s Government, 
as I am authoritatively informed by a communication from one of his 
Majesty’s principal Secretaries of State, recognized the Italian Government 
as being in fact (de facto) the Government of the area then under Italian 
control. 

The effect of that communication is that I am bound to treat the acts of the 
Government which was so recognized as acts which cannot be impugned on 
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the ground that they were not the acts of a rightful but a usurping Govern- 
ment. That follows from the decision of the Court of Appeal in Aksionair- 
noye Obschestvo A. M. Luther v. James Sagor and Co. (37 The Times L. R. 
777; [1921] 3 K. B. 532), and my last observation applies not only to acts 
done after the date when his Majesty’s Government recognized the Italian 
Government as the de facto Government, but also to any acts of that Govern- 
ment done at any time at which, on the facts proved before me, they were in 
fact the Government, though not yet recognized as such by his Majesty. For 
this proposition it is sufficient for me to refer to the decision of the Court of 
Appeal in White, Child and Beney, Limited, v. Eagle Star and British Do- 
minions Insurance Company, Limited (38 The Times L. R. 616). 

A very experienced Italian lawyer gave clear evidence of the law as admin- 
istered by the de facto Government in Ethiopia, and he referred to authenti- 
cated copies of various decrees made under that governmental authority. In 
view of this evidence I find the facts to be as follows. 

The Italian troops having, as I mentioned above, entered the capital on 
May 5, 1936, the governmental control of an area which included the whole 
of those portions of Ethiopia in which the Bank of Ethiopia was carrying on 
or ever had carried on business (save so far as the agency at Gore was con- 
cerned) was on May 9 effectively assumed by Marshal Badoglio on behalf 
of the Italian Government. On or about June 1 a regular governmental ad- 
ministration was set up which was expressed to cover the whole of Ethiopia 
and did effectively cover at least the area in which the bank operated or (with 
the trifling exception already mentioned) had ever operated. From May 5 
onwards the operations of the bank were controlled by the authorities of the 
Italian Government. Early in June Mr. Wright was directed to suspend 
business save for the purpose of getting in credits. On June 20 a government 
decree, valid according to the law as recognized and administered by the 
de facto Government, placed the bank in liquidation and appointed one 
Costagnaro its liquidator. The effect of that decree, according to the law as 
recognized and administered by the de facto Government, and, accordingly, 
prevailing at that time in the area controlled by the Italian Government, was 
to dissolve the bank save in so far as it might be necessary to keep it on foot 
for the purposes of liquidation. Further, this governmental act had, accord- 
ing to law administered by the de facto Government, the effect of putting an 
end to the authority of any person, other than the liquidator or those acting 
under his authority, to represent, act for, or bind the company. I am satis- 
fied on the evidence that if today the courts of the de facto Government at 
Addis Ababa had before them the questions which I have had to consider— 
namely, whether the Bank of Ethiopia has been dissolved and has, accord- 
ingly, ceased to exist except in so far as may be necessary for the liquidation 
of its affairs, and whether anyone, acting otherwise than under the authority 
of the liquidator of the bank, appointed as I have mentioned, can conduct 
litigation on behalf of the bank—the answers given would unquestionably be 
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in the affirmative to the first question and in the negative to the second ques- 
tion. The original liquidator, Mr. Costagnaro, has been replaced by Mr. 
Liguori, but it is not suggested that that circumstance makes any difference 
apart from the change in the person of the liquidator. 

A good deal of discussion took place before me as to the validity of certain 
meetings of shareholders and of directors which were subsequently convened. 
The shareholders’ meetings took place in Addis Ababa, and it may well be 
that they were irregular as tested by the provisions of the bank’s statutes. 
Various meetings of directors were convened by Mr. Collier in Europe, and 
it may well be (and, indeed, I think it was) the case that, tested by the pro- 
visions of the bank’s statutes, they were entirely irregular and ineffective for 
any purpose. At the last moment there was produced in court a decree, 
signed by the fugitive Emperor of Abyssinia at Bath in this country, which, 
it was suggested, had the effect of altering or modifying the legal position with 
regard to the regularity or effectiveness of those meetings of directors. I can- 
not imagine any ground on which it could be seriously argued that I could 
pay any attention to this decree. I do not propose, however, to go into any 
of those matters, because it appears to me that if the decree, which placed the 
bank in liquidation, has the effect which I have indicated, these matters 
become entirely irrelevant. 

I must, however, deal with the grounds on which it was suggested by counsel 
instructed to appear for the Bank of Ethiopia that the liquidation was ineffec- 
tive. The argument, as I understood it, was as follows. It was said that the 
present case was entirely novel in that at the same time there was on the one 
hand a de facto Government recognized as such by his Majesty’s Government, 
and on the other hand a sovereign—namely, the fugitive Emperor—recog- 
nized by his Majesty’s Government as a de jure monarch. 

It was suggested that in these circumstances it was open to this court to 
depart from the duty carefully laid down by Lord Justice Bankes in Aksio- 
nairnoye Obschestvo A. M. Luther v. James Sagor and Co. (supra)—namely, 
the duty of treating the acts of the de facto Government with all the respect 
due to the acts of a duly recognized foreign sovereign state, and that it was 
open to this court, and, indeed, that it was its duty, to test the validity of 
those acts by some special test, the first suggested being whether the acts in 
question were necessary to secure the safety of the occupying army the pres- 
ence of which secured the Government in its position of de facto control. It 
may be—though it is not necessary to express or even to form an opinion on 
the topic—that such a test may be applicable to measures adopted by the 
authorities of an army occupying part of the territory of an organized state. 
But the test seems to me to have no relevance in principle to the case of a 
de facto government set up in an area from which the former government has 
departed and in which there is no governmental authority except that of the 
de facto government. The de facto government must necessarily make such 
provision as may be proper for regulating the concerns of the inhabitants and 


746 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


it cannot confine itself to the protection of its military forces. It must neces- 
sarily, in such circumstances, assume the full responsibility of government 
and its acts must, I should have thought, necessarily have the status of acts 
of a fully responsible government. 

It was then sought to argue that the recognition of some measure of sover- 
eignty de jure in the fugitive Emperor logically led to the denial of full 
sovereignty to the de facto Government. And it was suggested that there 
existed this limitation on the acts of the de facto Government which are to be 
recognized as internationally valid—namely, that they must be acts which 
were strictly necessary for preserving peace, order and good government 
within the area controlled by the de facto Government. This seems to me 
to be entirely inconsistent with the authorities to which I have already re- 
ferred and to be fallacious in principle. The recognition of the fugitive 
Emperor as a de jure monarch appears to me to mean nothing but this, that, 
while the recognized de facto Government must for all purposes, while con- 
tinuing to occupy its de facto position, be treated as a duly recognized foreign 
sovereign state, his Majesty’s Government recognizes that the de jure mon- 
arch has some right (not, in fact, at the moment enforceable) to reclaim the 
governmental control of which he has in fact been deprived. Where, how- 
ever, his Majesty’s Government has recognized a de facto government, there 
is, as it appears to me, no ground for suggesting that the de jure monarch’s 
theoretical rights (for ex hypothesi he has no practical power of enforcing 
them) can be taken into account in any way in any of his Majesty’s courts. 

This being my view it is perhaps superfluous to point out that, even if I 
could accede to the last-mentioned argument, and if I were free to test the 
acts of the de facto Government by the test of such acts being necessary for 
preserving peace, order and good government, the test could hardly fail to 
lead to my accepting as valid the acts questioned in the present case. It is 
difficult to see how confusion could fail to ensue if the only bank of issue in 
the country were allowed to continue its business under the control of persons 
who, until the last moment, seem to have been engaged in strenuous attempts 
to assist the displaced government to resist the attacks of those who have 
become the de facto government. But I need not pursue this topic, since, in 
my view, I am not free to apply any such test. 

I turn now to the proceedings in the present case. This action was started 
on November 29, 1936, in the name of the Bank of Ethiopia, under the au- 
thority of some person or persons (apparently Mr. Collier and various persons 
in Europe who before the liquidation were directors of the bank) who are not 
acting under the direction or with the approval of the liquidator. The de- 
fendants are the National Bank of Egypt, who appear to have been the cor- 
respondents of the Bank of Ethiopia in Cairo and London. The Bank of 
Ethiopia in substance claims a settlement of outstanding accounts between 
the two banks. As I understand it, there is no dispute that these accounts 
must, as between the proper parties, be ultimately adjusted, but the question 
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at once emerged whether the right party to adjust the accounts with the Na- 
tional Bank of Egypt is not the liquidator appointed as I have stated. The 
matter has been brought to a head by the settlement of two preliminary 
issues, and these issues now come before me for trial. They are as follows: 

(1) Whether the Bank of Ethiopia has been dissolved or has otherwise 
ceased to exist as a company under or by virtue of the laws of the country 
under which it was incorporated. 

(2) If it has not so ceased to exist, whether it has authorized this action 
to be brought. 

Since the issues were settled the liquidator appointed in accordance with 
the law as administered by the de facto Government in Ethiopia has been 
added as a party. In my view, as already stated, of the facts and the law 
I must, on these issues, make declarations to the following effect: 

(1) That the Bank of Ethiopia has, under or by virtue of the laws of the 
country in which it was incorporated, been dissolved and has accordingly 
ceased to exist except in so far as may be necessary for the liquidation of its 
affairs. 

(2) That this action, having been brought otherwise than by or under the 
authority of the defendant Liguori, the duly constituted liquidator of the 
Bank of Ethiopia, has not been authorized by the Bank of Ethiopia. 


BOOK REVIEWS AND NOTES* 


Vélkerrecht. By Alfred von Verdross. Berlin: Julius Springer, 1937. pp. 

xvi, 362. Index. Rm. 24. 

Professor Verdross, of Vienna, in the present treatise, has brought to fruit- 
ful culmination the ideas advanced in his earlier Einheit des rechtlichen 
Weltbildes (1923) and Verfassung der V élkerrechts gemeinschaft (1926). The 
author proceeds from the premise that the rules of positive law are inadequate 
to explain the legal system prevailing among the independent states of the 
world, and that it can be understood only in the light of a so-called superven- 
ing natural law expressive of the general legal conscience. These “general 
principles of law’’ common to civilized states he deduces from a wide back- 
ground of legal principle and practice and employs them as a table of refer- 
ence against which to weigh and test conflicting rules. 

Such a modus operandi might easily result in a slighting of international 
law as evidenced in state practice and scientific opinion, and in overemphasis 
upon the author’s personal views of what the law ought to be—a practice 
which distinguished the writings of the several schools of natural law of the 
seventeenth and eighteenth centuries. But, on the contrary, the author does 
not wander far from the positive sources of law, and, with a fine discrimina- 
tion in the use of specialistic contributions, has presented in succinct form the 
outstanding thought and practice in the field. To compress so vast a body 
of material into so limited a space is an achievement. At the head of each 
topic is a selected bibliography, then a statement of the prevailing or con- 
flicting views of doctrine and practice, and then, often, a critical comment by 
the author. His profound common sense, legal approach and sophistication 
make this a general treatise that no student can afford to neglect. 

The topical division of the subject is somewhat unusual. Part I deals 
with the fundamental conceptions, the struggle for law through history, and 
the prevailing theories at different periods. This is followed by a ‘General 
Part” entitled ‘‘The Constitution of the International Community”’, dealing 
with the varying forms of states as subjects of international law, the sources 
of law in custom, treaty or “‘general principles’’—to which study the author 
has made striking contributions—the organs of the international community, 
administrative, judicial and political, the delimitation of state jurisdiction, 
including recognition, territorial and personal jurisdiction and state group- 
ings, especially the League of Nations, international wrongs and their conse- 
quences, and international coercive measures. Then, in a third division, 
entitled ‘‘Special Part,’’ the basis of which classification the reviewer does not 
understand, we find a treatment of “fundamental international rights,” the 

* The JouRNAL assumes no responsibility for the views expressed in book reviews and 
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rules concerning diplomatic intercourse, including state agents, the position 
of aliens—one of the best chapters—the position of natives and stateless per- 
sons, including a broad discussion of minorities, state succession, economic 
intercourse and communications, cultural coéperation, the settlement of 
disputes by diplomatic and judicial methods, self-help, the collective measures 
of the League, and, finally, war and neutrality, with their usual topics. 
The best sections of the work, in the reviewer’s opinion, are in part one, 
the sources of law, especially the author’s discussions of customary law and 
treaties, the responsibility of states, the status of aliens and the protection of 
minorities, the relation between municipal law and international law, and the 
effect of League of Nations ideas and policies on international law. The 
most slender part is that relating to war and neutrality which presents in the 
main, not critically, the Hague Rules. Especially noteworthy are the 
author’s presentation of the contributions of the founders of international 
law and the varying theories of the functions of international law in the 
community, the refusal to adopt either the monistic or the dualistic theory 
and the demonstration of what is valid in each, the effect of political ideas, 
such as the balance of power and an organic Europe, on legal theory and 
practice, the difficulties in guaranteeing a status quo, his detailed specification 
of the extent to which the peace treaties of 1919 violated the twenty-seven 
“Points” of President Wilson on the basis of which the armistice and the 
peace were stipulated, Professor Verdross’ conclusion that illegal treaties 
thus imposed by duress are voidable, and that Article 19 of the Covenant 
and the alliances are necessarily contradictory; the evolution of the principal 
articles of the Covenant and the author’s belief that, if not reformed, the 
League will either evaporate or degenerate into a military alliance ; his trench- 
ant view that individuals are not subjects of international law; and the dis- 
tinction between the declaratory and constitutive effects of recognition. 
Perhaps a few additional comments may be permitted. Is it necessary to 
invent a new system of “natural law’ to explain why international law is 
enforced among the states? Is it not sufficient to show that the mores do 
not lightly tolerate flagrant breaches—enforced by the aggrieved party alone 
—and that all legal systems operate in the light of prevailing mores. One 
wonders whether the “legal conscience of mankind”’ is not weakening under 
the strain of the conditions created by the peace of 1919. The assumption 
that the League promoted respect for law seems an illusion, which the author 
penetratingly escapes. Might it not have been well to show the primitive 
nature of international law, that its structure necessarily differs from munici- 
pal law, that its area of control is limited, and that politics and law must not 
be confused? In view of the author’s emphasis on the effect of the great 
treaties on law and peace, it would have been interesting to compare the 
treaties of Vienna and Versailles. Why is the U.S.S.R. not a “normal” state 
in international law? (p. 54.) Why cannot a general rule of customary 
law arise even though a single great Power objects? (p. 72.) The three- 
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mile limit would probably be applied as law by an international tribunal in 
spite of the objections of Russia and Italy. Why would states refuse to 
recognize decisions which rest solely on the doctrine of jurists? (p. 77.) 
The Compafiia Navegacién decision of the Panama-American Claims Com- 
mission, relating to innocent passage, though in the reviewer’s opinion 
fundamentally erroneous, rested on an even weaker foundation, yet no one 
has suggested that it could be challenged for excess of jurisdiction. So with 
the Pious Fund case. There may be circumstances where the failure to 
accord recognition might arguably be termed a breach of duty (p. 116). De 
facto or tentative recognition is accepted by the author without notice of the 
challenge to that doctrine, notably by Baty (31 Yale L. J. 469). 

The Protocol of 1930 on military service in case of dual nationality has 
now come into force through ratification by ten states (p. 134). In the case 
of claims, the author correctly emphasizes the fundamental nature of the rule 
that the state to which the injured person belonged at the time of injury can 
alone institute the diplomatic action (p. 186). Why then did the author 
vote against this rule at the Institute meeting in Oslo in 1932? The local 
remedy rule is hardly mentioned, yet it and its numerous exceptions are very 
important. The ‘defensive use of arms’ by a merchant vessel can not be 
tolerated (p. 306) unless it is recognized that the armed vessel loses its im- 
munity as a merchant vessel. The author, it is believed, makes too many 
concessions to the extension of contraband lists (p. 322); and the distinction 
between goods absolutely and conditionally contraband is still fundamental, 
even though the Declaration of London was not ratified (p. 323). The war 
practices are inadequately criticized, and in the light of the author’s thesis on 
“general principles” and the “‘legal conscience” this is not a minor matter. 
The question of reprisals in war (p. 323) deserves fuller treatment; the 
Leonora decision is rightly condemned. The suggestion that the League of 
Nations or the Kellogg Pact have actually abolished so important an institu- 
tion for peace as neutrality is treated with disdain (p. 326). But Article 16 
of the Covenant is not reconcilable with neutrality; its desuetude was hence 
foreshadowed. 

On the whole, this is one of the most thoughtful and useful general trea- 
tises that has appeared in along time. It warrants translation into English. 

Epwin BorcHaRD 


Droit International Public. By Antonio S.de Bustamante y Sirven. Trans- 
lated from the Spanish by Paul Goulé. Tome IV. Paris: Recueil Sirey, 
1937. pp. vi, 618. Fr. 60. 

In this fourth volume of his general treatise on Public International Law 
the distinguished Cuban scholar and Judge of the Permanent Court of In- 
ternational Justice arrives at the laws of war and neutrality, which he classi- 
fies under the head of ‘“‘Penal Law”. The title is challenging and the author 
seeks to justify it in a preliminary chapter. It is no reflection upon his 
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scholarship or upon his judgment in the arrangement of his material to say 
that one item after another of the volume will give rise to controversy. For 
the so-called laws of war and of neutrality are confessedly paradoxical, a 
survival of a past century when war could be more easily localized and when 
its effects were less widespread and devastating. This uncertainty in the 
law the author implicitly recognizes on practically every page by his citation 
of the conflicting views of the authorities and by his caution in reaching any 
other than very general conclusions. 

The author, as was to have been expected, adheres definitely to the school 
of writers who assert the existence of an international ‘‘penal law’. He not 
only insists that a state can commit crime and tort and thus merit repression 
and punishment at the hands of the international community, but he is con- 
fident that international penal law is developing into a law on a parallel with 
the penal law of the individual state and may even reach a higher plane than 
that of the internal law. The question of collective sanctions, as introduced 
by the organization of the League of Nations, is examined and the limitations 
of the Covenant in that respect are pointed out. An elaborate analysis is 
given of the “‘legality’’ of war and of the distinction between just and unjust 
wars and between wars of aggression and wars of defense. Following this 
theoretical discussion, in which the Continental approach is conspicuous, the 
author takes up in turn the several topics of the traditional laws of war and 
of neutrality and presents the views of different writers upon disputed points. 
The good judgment of the author in his appraisal of conflicting opinions and 
the wide range of his reading are nowhere better shown than in his discussion 
of the theoretical and practical aspects of neutrality. 

The value of Judge Bustamante’s treatise lies not only in its survey of the 
whole field of international law, but in its treatment of general principles and 
theoretical issues, which as a rule receive less attention in the works of Eng- 
lish and American scholars. We shall await with all the greater interest the 
concluding volume on Procedural Law. C. G. FENwIcK 


Les Principes du Droit des Gens Moderne. By Robert Redslob. Paris: 

Rousseau et Cie., 1937. pp. x, 329. Index and tables. Fr. 60. 

After having written on the history and theory of international law in both 
German and French on various occasions, the well-known professor of inter- 
national law at Strasbourg offers here his systematic presentation of the 
substance of thelaw. It is dedicated to Alejandro Alvarez in highly eulogis- 
tic terms and is indeed based to a large measure on the Declaration des grands 
Principes du Droit International moderne drawn up by Alvarez and approved 
by various international juridical bodies. This document constitutes the 
single annex or appendix to the present volume. 

Although the volume purports to deal with the substance of the law, it is, 
after all, mainly with its general principles that the author is concerned, as he 
clearly indicates. These principles are, according to him, of two types, 
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namely, constructive and normative. Among the former fall ideas concern- 
ing the nature, sources or evidences or forms of the law, its persons or parties 
or subjects, its relations with other branches of law, ethics, and politics, and 
the recognition of states. Among the latter fall ideas of independence (here 
called “la séparation des sphéres’’) and non-intervention, equality, respect, 
solidarity, codperation, security, disarmament, and international organiza- 
tion. At various points the question of the status and rights of the individ- 
ual appears and allied problems of minorities, race, and religion. Questions 
of war, peace, and neutrality also take their place in the latter part of the 
work. 

To the positivist the work seems a statement and discussion of ideas which 
their author believes are operative in determining the rules of international 
law in our day, or hopes will be, rather than a statement of what is the law— 
in general or in detail—and without much attention to the processes by 
which such ideas become operative. The influence of current efforts in the 
direction of international reorganization is evident, though the references to 
the League of Nations are not numerous. The work does not succeed in 
accomplishing that complete reorganization and restatement of general 
international law which many seem to feel is demanded by the times—as, 
indeed, it does not pretend to. In any case, however, it is vastly more sound 
and constructive than the incredible things being turned out to order in other 
juristic circles on the Continent under the name of “international law.’”’ As 
such it will be welcomed as another valuable and substantial contribution to 
the preservation and development of international law in a day when its very 
existence and meaning are being so violently challenged. 

Pitman B. Potrer 


Cases on International Law. By Pitt Cobbett. 5thed. Vol. II. Warand 
Neutrality. Edited by Wyndham Legh Walker. London: Sweet & 
Maxwell, 1937. pp. xl, 598. Index. 25s. 

Here is a welcome attempt to perform an important and impossible service; 
for what this volume aims to do is no less than to present war rights and 
duties recognized in 1937. In 1914, at the beginning of the World War, a 
searcher into the rights and duties of belligerents and neutrals, as supposed to 
be recognized by all civilized nations, felt safe as to any one problem after 
examining either the seventh edition of Bonfils (1914), or the second volume 
of the second edition of Oppenheim (1912), or the sixth volume of Moore’s 
Digest of International Law (1906), and then examining also the Hague 
Conventions. Then came the World War and the prompt discovery that for 
practical purposes treatises as well as treaties were too much like mere scraps 
of paper. As to contraband, blockade, the rights of noncombatants, and 
much else, international law survived the World War in a damaged condition; 
and such is the state of international law today. Hence this volume is 
welcome. 
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Ever since 1885, when the first edition of this work appeared in one slender 
volume, the successive editions have been recognized as useful for reference 
and for collateral reading. Although enlargements have caused the recent 
editions to appear in two volumes, one devoted to Peace and the other to 
War and Neutrality, nevertheless the original plan has been changed but 
slightly. The basis is an abridged statement of judicial decisions and of 
other dealings with international problems; and upon this foundation of con- 
crete instances are placed comments, citations, discussions, and now and 
then a short but comprehensive essay. Each edition has recast or omitted 
matter found in its predecessors. 

In the present volume on War and Neutrality the judicial decisions number 
83 and the other incidents of an international nature or interest number 36. 
The judicial decisions, including three by military tribunals, are distributed 
thus: British, 62; American, 11; German, 4; Russian, 1; Japanese, 3; interna- 
tional arbitrations, 2. Among the 36 non-judicial incidents are: the 1928 
Briand-Kellogg Peace Pact of Paris (p. 1), the first use of poison gas (p. 
138), a naval raid on an undefended coast (p. 144), air raid on London (p. 
148), sinking of the Lusitania (p. 150), laying of mine fields on the high seas 
(p. 154), torpedoing a hospital ship (p. 158), the making of peace between 
Russia and Japan in 1905 (p. 290), the British report on the effect of con- 
quest and annexation in South Africa (p. 302), the seizure of enemy persons 
on neutral vessels (p. 518), and other matters of almost equal interest. 

Whoever uses a book treating so many topics knows that brevity was es- 
sential and that brevity has dangers. For example, the Case of Major 
André (p. 134) does not mention that military information for the British 
was found in Major André’s boots and does not cite the Proceedings of a 
Board of General Officers (1780) or a reprint thereof. Necessary limitations 
of space explain the absence of references to Justin Winsor’s account of ‘‘The 
Treason of Arnold,” on pp. 447-468 in the sixth volume of Winsor’s Narrative 
and Critical History of America (1888), the essay by Major General Henry 
Wager Halleck, on “Military Espionage,’’ written in or about 1864 and pub- 
lished in 1911 in this Journat, Vol. 5 (1911), pp. 590-603, and the other 
literature. 

As the World War is still a current event, still preventing the mental and 
emotional calm essential to solving delicate problems—witness, among other 
things, undeclared wars in Europe, Asia, and Africa—it is clear that no 
picture of undisputed international law can be painted just now; but, never- 
theless, here is a convenient volume giving a starting point for original in- 
vestigation and to be examined thankfully by experienced persons seriously 
interested in determining to what extent international relations must be 
described as a mere chaos of force and fraud. EuGENE WAMBAUGH 
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Neutrality for the United States. By Edwin Borchard and William Potter 
Lage. New Haven: Yale University Press, 1937. pp. xii, 380. Index. 
$3.50. 

Neutrality means not a partial concession of rights to one side, but an 
impartial enforcement of rights as against both sides. Of this fact the au- 
thors of the present volume remind us again and again. During the eventful 
years 1914-1917 the American Government was neutral in theory but un- 
neutral in practice. As time passed by the Wilson Administration leaned to 
the Allied cause, the American Ambassador in London worked for the Allied 
cause, and Col. E. M. House endeavored to arrange for us to intervene on the 
side of the Allies. Secretary of State William Jennings Bryan stood practi- 
cally alone in the Cabinet as the one true neutral. He believed in warning 
American citizens against traveling on belligerent merchantmen; he desired 
an embargo on munitions; and he wanted a prohibition on war loans. As a 
result he now looms larger as a statesman and prophet, and Congress has just 
written his ideas into its latest neutrality statute. 

The present volume is divided into three parts. The first four chapters 
constitute an introductory portion in which the reader finds (1) a general 
explanation of the rules of neutrality; (2) many important historical pre- 
cedents in the development of our neutrality policy; (3) a brief record of the 
unneutral steps taken by the Wilson Administration during the period 
1914-1917; (4) a discussion of the post-war efforts to discredit the whole con- 
cept of neutrality so as to establish an international duty of all nations to 
stop aggressors. 

In Part II the reader finds much the larger part of the contents of the vol- 
ume. The title of this part might well have been ‘“Unneutrality for Amer- 
ica.”” Here are recorded the numerous manifestations of unneutrality which 
helped to steer the United States into the conflict. The Administration 
tolerated guns on British merchantmen but not on German ships leaving 
American harbors. It wrote soft notes of protest to Great Britain but de- 
livered what were really ultimata to Germany. It protested submarine 
warfare against civilians who traveled on armed and unarmed belligerent 
merchant ships, but acquiesced in cruiser warfare that aimed to starve civil- 
ians on land. It assumed that submarines, though warships, had no right 
of search against merchant ships; resistance to search was permissible. But 
it also assumed that armed merchantmen, though not warships, had a 
right to fire on submarines. Merchantmen were armed in defense; sub- 
marines were aggressors. Freedom of the seas was a proper battle cry as 
against the Germans, but when it hit British naval practices, it was men- 
tioned softly and sparingly. (Today freedom of the seas is mentioned even 
more sparingly because by some it recalls our late war against Germany, and 
by others because it suggests the possibility of trouble ahead with Great 
Britain.) 

In short, when writing to Germany, the Wilson Administration would 
“accept no single abatement of right” lest the “whole fabric of international 
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law might crumble”; but when writing to Great Britain, abatements of right 
were accepted, and the whole fine fabric of international law did crumble. 
Congress tried to be neutral, remark the authors, but the Administration 
would not permit it. Congress wanted to warn our citizens against traveling 
on belligerent merchant ships, but the Administration was afraid of thus 
weakening its stand in the Lusitania debate. The authors remark, “The 
persistent refusal of President Wilson to see that there was a relation between 
British irregularities and the German submarine warfare, is probably the 
crux of American involvement.” 

Thus we yielded freedom of the seas to Great Britain but fought for it as 
against Germany. We lived to see it turned down at the Peace Conference 
by those whom we had helped to win the war. (The authors have mar- 
shaled their facts so as to make the above beliefs and others also more than 
mere beliefs.) If submarines were outlaws, so also were armed merchant- 
men. If commanders of submarines were aggressors—or even pirates—so 
also were commanders of armed merchantmen. 

Today all true neutrals are wondering whether the submarine and the air- 
plane may not be the “counterweight to British objections” to abolishing war 
on enemy and neutral commerce. That would mean possibly a fight to the 
finish while the American navy and merchant marine withdrew from the 
Atlantic and let the fight go on. Today many are wondering also why 
America abandoned her neutrality in 1917 to protect the lives of her citizens 
who were wrongfully aboard belligerent merchantmen, when the northern 
neutral Powers of Europe suffered much more than did the United States, 
but managed to keep out of the war. 

Part III consists of four chapters which reveal post-war attacks against the 
neutrality doctrine itself. These attacks are for the most part made in 
America, although some are made abroad for American consumption. They 
are made by those who offer the Kellogg Pact as a substitute for the League; 
by those who have wanted that pact implemented so as to bring America into 
codperation with the League in applying sanctions against aggressors. They 
are made also by those who now advocate collective security through con- 
sultation pacts, arms embargo pacts, or even pacific blockades against ag- 
gressors. A portion of Part III points out clearly the unneutral features of 
the recent neutrality legislation, so-called. 

The volume as a whole is well written. It is well proportioned except, per- 
haps, the introduction, which possibly could be reduced almost in half. The 
text is convincing and critical, without being in any sense impertinent or 
abusive. The treatment is dignified throughout. Unquestionably the vol- 
ume should be widely read by all who sincerely hope that no future Adminis- 
tration will be so poorly advised at home or represented abroad as to commit 
again the same acts which led us into the great European War. Today the 
neutrality detractors seem to be retreating, but they may be merely prepar- 
ing for further aggressions against the policy of neutrality. 

Earu W. CRECRAFT 
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Papers Relating to the Foreign Relations of the United States, 1919. Russia. 
Washington: Government Printing Office, 1937. pp. evii, 807. Index. 
$1.75. 

With the publication of the present volume, continuing the series of three 
volumes on Russia covering the year 1918 and bridging the gap between the 
documents dealing with the relations between the United States and Russia 
in 1919 and 1920, already published in the regular volumes of Foreign Rela- 
tions of the United States, we now have a continuous story of relations with 
Russia during the momentous years following the revolution. 

It need hardly be said that students of history and of international rela- 
tions in particular will welcome this latest volume. It places at their dis- 
posal material which will throw much light upon the critical negotiations 
that decided the fate of the proposed Prinkipo conference, which it was 
hoped might bring about a peaceful adjustment of the conflicting forces in 
Russia. The hitherto unpublished minutes of discussions concerning Rus- 
sia in the Supreme Council of the Peace Conference at Paris would alone 
make the volume an important contribution to the study of the policies of 
the Great Powers in dealing with the Russian situation. The documents 
setting forth the refusal of the United States to countenance further at- 
tempts to establish relations with the Soviet authorities in Russia are given 
at length; and they are highly instructive, if somewhat provocative, reading. 
Equally important are the documents dealing with the situation in Siberia 
and the decision of the Allied and Associated Powers to support Admiral 
Kolchak. They are followed by documents covering the withdrawal of Al- 
lied and American support of the Provisional Government in northern 
Russia, the conflicts in the Baltic Provinces and the situation in southern 
Russia and the Ukraine. If certain of the documents should seem to expose 
the mistakes of statesmen, it will need but a little reflection on the part of 
the student to recognize that it is easy to be wise after the event and that 
too often momentous decisions had to be taken upon such evidence as was 
available at a time of unprecedented confusion. 

The policy of the Department of State in publishing such valuable source 
material for the study of diplomatic history can not be too strongly com- 
mended. The appearance of each new volume may well be the occasion for 
teachers of international relations to express once more their appreciation of 
the decision of the Department to release such material as soon as it is pos- 
sible to do so. In particular, congratulations and thanks are due to the 
Chief of the Division of Research and Publication, Dr. Cyril Wynne, and to 
his assistant, Dr. Ernest R. Perkins, for the skill they have shown in the se- 
lection of the documents and for the scholarship and meticulous attention to 
details with which they have edited them. The “List of Papers,’ covering 
almost a hundred pages, is a model of what a descriptive table of contents 
should be. C. G. FENwIcK 
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War Memoirs of David Lloyd George. Boston: Little, Brown & Co., 1936, 
1937. Vol. V, 1917-1918, pp. viii, 464; Vol. VI, 1918, pp. xvi, 406. 
Indices. $3.00 each. 


With these two volumes David Lloyd George brings to an end the work in 
which he publishes his personal recollections of the Great War. The preface, 
which is found in the sixth volume, is an epilogue rather than a foreword. In 
it he says: “I have given my impressions of events and personalities exactly 
as I found them at the time. I have checked by a close examination of all 
available evidence, oral and written. I have revised impressions wherever I 
have found irrefutable proof that my memory was at fault, or that I was not 
in full possession of the facts when I formed those impressions.’”’ The docu- 
mentation is ample, but the chief characteristic of the work is the vigor and 
vividness of personal recollections. 

When the war broke out Lloyd George was Chancellor of the Exchequer; 
later he became, successively, Minister of Munitions, Secretary of State for 
War, and for the last two years of the war, Prime Minister. His oppor- 
tunities for knowing and influencing events were unique, and his responsibil- 
ities were such that he could not neglect these opportunities. His record of 
his experiences, observations, hopes, controversies, disappointments and 
achievements is not only fascinating to the general reader but will be an in- 
dispensable source for the future historian. The concluding volumes are of 
special interest to Americans because they cover the period from the resump- 
tion of unrestricted submarine warfare, which brought the United States into 
the struggle, to the signing of the armistice. 

There is little discussion of the details of battles, but there is nothing less 
than a revelation of the divergent policies of the Allied Powers and of the 
differences and sometimes bitter disputes between the civilian government 
and the generals in the field. There were arguments, of course, as to rein- 
forcements and supplies between those who were using them and those who 
had to furnish them. There were charges of useless sacrifice of life in hope- 
less attacks on impregnable enemy positions. There were charges of treach- 
erous betrayal of military secrets to influence domestic politics, and these 
charges were not against politicians, but against high military officers. 
There were, as Lloyd George says, “‘hot controversies, and so much heat 
remains in the cinders” that it is difficult to handle the subject. He does 
handle them, however, and sometimes shows a considerable degree of the 
remaining heat. But he can be both severe in censure and generous of praise 
in dealing with the same man, though there are a few, and some of them 
very prominent in the war or in political life in England, of whom he has little 
good to say. 

The war weariness of the belligerents, the tentative peace moves of 1917 
and 1918, the desperate attempts of the Germans in the several drives of 
March, April and May, 1918, to smash the British and French defenses 
before America could become effective, are told in a way to revive the mem- 
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ory and almost the suspense of those anxious days. Could the Allies hold 
out until 1919? No one expected the Americans to give much help before 
that time. When Lloyd George told the British Commander and his Chief 
of Staff of the arrangements for bringing large numbers of American troops 
quickly to France, he tells us: ‘I expected not gratitude but some sense of 
relief over the good news. On the contrary they were both cool and sniffy 
about it.”” Of American preparation Lloyd George himself says: ‘‘Even 
after the declaration, the preparations for a vigorous prosecution tarried and 
loitered in a manner which I find it difficult to explain when one looks at the 
dynamic energy and resourcefulness of this wonderful people. . . . It will be 
understood that I am here speaking chiefly of the military effort of the 
United States. Her financial and economic assistance was from the outset 
invaluable.”’ He adds: ‘‘When the armistice was signed in November there 
were no American field guns in France and very few aeroplanes.”’ Of the 
fighting qualities of the American soldiers when they did reach the front 
Lloyd George says: “‘It would be difficult to overestimate and it would be 
ungenerous and unjust to underestimate the part which the American Army 
played in this dramatic change in the fortunes of the Entente. . . . They 
fought with reckless dash and courage and contributed substantially to the 
victory of the Marne salient. . . . The Germans paid a warm tribute to their 
courage and fearlessness.’”’ Lloyd George adds that after the battle of the 
Marne the spirit of the German Army sagged and the result was inevitable. 

A complete history of the Great War has not been written. An exhaustive 
history never will be written; the subject is too large and too complex: but 
this work of Lloyd George covers a wide field, including international and 
domestic politics, military strategy, the personal characteristics of the chief 
statesmen and soldiers of all the Great Powers concerned, with keen observa- 
tions about them, and all made more interesting because the whole work is 


colored by the remarkable personality of the man who wrote it. 
H. W. 


War and Diplomacy in the Japanese Empire. By Tatsuji Takeuchi. Garden 
City, N. Y.: Doubleday, Doran & Co., 1935. pp. xx, 505. Bibliogra- 
phy. Index. $4.50. 

This study, including an introduction by Professor Quincy Wright, is a 
part of the codperative project for investigating the causes of war initiated in 
1927 by the Social Science Research Committee at the University of Chicago. 
The book follows the technique of similar studies published under the aus- 
pices of the committee, and notably that of Professor Frederick L. Schuman’s 
War and Diplomacy in the French Republic. Like the latter study, Dr. 
Takeuchi’s book gives, in the first place, a survey of the constitutional or- 
ganization of the empire, paying special attention to the organs concerned in 
the formulation and execution of foreign policy. This is followed by the 
main section of the study, which elucidates the functions of these organs by 
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means of a detailed history of eighteen diplomatic episodes. In the third 
section, the book returns to the constitutional subject in a study of the 
treaty-making power of Japan, the war power and the formulation of foreign 
policy. 

The chief contribution of this scholarly work is the historical study of the 
eighteen episodes. These include: the revision of unequal treaties, the Sino- 
Japanese War, the Anglo-Japanese Alliance, the Russo-Japanese War, the 
annexation of Korea, Japanese entry into the World War, the Sino-Japanese 
negotiations of 1915 (the Twenty-one Demands), adherence to the London 
Declaration of Alliance, the Lansing-Ishii Agreement, the Siberian expedi- 
tion, the Paris Peace Conference, the Washington Conference, the Sino- 
Japanese Postal Agreement of 1922, the Tsinan Incident of 1928, the Pact of 
Paris, the ‘“‘Grave Manchurian Incident” (the assassination of Chang Tso- 
ling), the London Naval Treaty, and the Manchurian Crisis. The book 
thus covers the diplomatic history of Japan in the period following the proc- 
lamation of the Constitution in 1889. The description of the last episode, 
the Manchurian Crisis, carries the story from the railway explosion on Sep- 
tember 18, 1931, to the withdrawal of Japan from the League of Nations on 
March 27, 1933. 

Unquestionably, this study offers an invaluable contribution to our knowl- 
edge of Oriental diplomacy as well as Japanese government and politics. Its 
particular merit is the fact that Dr. Takeuchi has based his investigation 
upon Japanese sources which have been used by only a few scholars whose 
studies are published in the English, French or German languages. For the 
constitutional aspects of his research, he has drawn largely upon the treatises 
of Minobe, Hozumi, Shimizu, Oda, Ichimura, Uyesugi and Royama, which 
have long been studied in the Imperial universities but never translated into 
English. His Japanese interpretations of international law come from the 
equally authoritative pens of Tachi, Yokota, Taoka and Izumi; of Japanese 
diplomacy, from the writings of Shinobu, Ariga and Ashida; and of political 
history, from the monumental treatises of Kudo and Otsu, while special 
studies such as Yoshino’s Niju Seifu to [aku Joso (Dual Government and the 
Supreme Command) have not been neglected. Dr. Takeuchi has also relied 
upon diplomatic and political memoirs, including those of Hirobumi Ito, 
Komei Kato, Shigenobu Okuma, Taro Katsura, Aritomo Yamagata, Kei 
Hara and Kikujiro Ishii. The memoirs of the latter diplomat happily have 
been translated into English, but the other memoirs are a closed book to 
American scholars without a reading knowledge of the Japanese language. 
Again, Dr. Takeuchi draws heavily from the Dai Nippon Teikoku Gikaishi 
(Parliamentary Record of Japan from 1890 to 1926) and upon the steno- 
graphic reports of the debates in the Diet as published in Kampo or Imperial 
Gazette. He uses both learned journals, such as the Kokka Gakkai Zasshi, 
and popular reviews, such as Kaizo and Chuo Koron, which are especially 
worthy for their political and social symposia. And, finally, there is a wealth 
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of reference to the dispatches in the leading Japanese newspapers, such as the 
Tokyo Asahi, the Jiji Shimpo and the Osaka Mainichi. It will not be amiss 
to repeat that these are sources which are seldom used by European and 
American students of Oriental affairs. 

The narration and analysis of the diplomatic episodes are made with schol- 
arly objectivity. Dr. Takeuchi does not permit any patriotic bias to color 
his study or to shape his conclusions. Indeed, the treatise is almost entirely 
factual, there are few pronouncements, and the reader is left to draw his own 
conclusions. Almost the only conclusion advanced by the author is that the 
control of foreign relations is shifting from an autocratic executive to more 
democratic control by the legislature—a conclusion which most scholars will 
accept if applied to the entire history of Japan and not to the immediate 
present. It is true that some students will find that Dr. Takeuchi’s study of 
the Sino-Japanese War, of the annexation of Korea and the Twenty-one 
Demands does not use Chinese and Korean sources. In reply it may be said 
that the study is largely limited to Japanese sources and is intended chiefly 
to elucidate the control of foreign policy in Japan. On the other hand, it 
must be said that scholars will be disappointed in the information given upon 
the process of the military branch of the government in superseding the 
civilian branch during the invasion of Manchuria and North China. But 
here, it must be admitted that the author has been handicapped by the very 
timeliness of this subject. Finally, it may be said that the treatise is largely 
limited to constitutional and political phases of diplomacy without giving 
consideration to the economic, social and cultural factors which so powerfully 
move peoples and governments. But a study of all these factors, in similar 
detail, would carry the investigation far beyond the limits of a single volume. 

KENNETH COLEGROVE 


Japanese Expansion on the Asiatic Continent. By Yoshi S. Kuno. Vol. I. 
Berkeley: University of California Press, 1937. pp. xvi, 373. Illustra- 
tions, maps and index. $4.00. 

Japanese expansion is a burning question today, but few know that such 
expansion was planned centuries ago and that these plans have been revived 
in recent years. Invasions of Korea by Japan probably occurred as early as 
50 B.C. but no suzerainty of Japan was established before the beginning of 
the fourth century A.D. The story of the conquest of Korea in 200 A.D. 
by the Empress Jingo is dismissed by Professor Kuno as a fairy tale. (p. 3.) 
These traditions of an early conquest of Korea are discredited by certain 
generally accepted facts. One of these is that Japan had no calendar until it 
was introduced by Korea in 553 A.D. Another is that Japan had no written 
language until Chinese characters were introduced by Koreans in the fifth 
century A.D. The Japanese themselves could not use them with any skill 
until the eighth century. (p. 4.) Tradition fixed the establishment of the 
kingdom at 660 B.C., but modern Japanese historians say there is an error of 
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about 600 years in the Japanese calendar, and so believe that the kingdom 
was founded about the beginning of the Christian era. (p. 206.) Early 
Japanese history was transmitted orally and is largely mythical. Chinese 
and Korean accounts are written. Much has been done in recent years by 
comparison of these with Japanese tradition to clear up inaccuracies. In 
1882 a Chinese officer in Korea uncovered an ancient inscription which re- 
lates that in 391 A.D. Japan invaded Korea and established a suzerainty 
over two small kingdoms in the southern part of the peninsula. Thus we are 
led to conclude that as early as the beginning of the fourth century A.D. 
Japan exercised a sort of control in southern Korea. This authority, how- 
ever, was completely destroyed by China in the seventh century and Japan 
exercised no suzerainty in Korea until 1894 A.D. (p. 234.) 

Hideyoshi was perhaps the first of a succession of Japanese statesmen who 
seriously planned to undertake a conquest of Asia. It was his boast that he 
was divinely chosen to conquer the world. In 1592 he sent an army into 
Korea and expected that by the close of that year he would have conquered 
that kingdom and have occupied the capital of China. This attempt was 
defeated by the Korean Admiral Yi, but in a later invasion Hideyoshi was 
more successful. He died in 1598 before the conquest of Korea was com- 
pleted, and from that time until 1876 friendly relations were maintained 
between the two states. More recent dreams of conquest will be treated in 
later volumes. This first volume of Professor Kuno’s work closes with the 
death of Hideyoshi. The second volume will carry the story to the middle 
of the nineteenth century, and the third and last will end with the conquest of 
Manchuria and Jehol in 1931-1933. 

The work is part of a larger undertaking which the Northeastern Asia 
Seminar of the University of California has planned for the publication of 
studies in the relations of Russia, China and Japan in the region concerned. 
The Seminar is to be congratulated upon the appearance of this first volume, 
and Professor Kuno upon the scholarly character of his treatment. The 
important documents to which reference is made are translated and given to 
the reader in an appendix. The critical notes are of great value. The facts 
presented are important to every student of Far Eastern affairs. 

E. T. 


The Struggle for the Pacific. By Gregory Bienstock. New York: Macmillan 

Co., 1937. pp. 299. Bibliography. Geographical index. $4.00. 

In three long chapters, the author of this book deals with a most important 
and timely subject. Chapter One deals with the Pacific world in the making, 
including a discussion of the contrast between the Atlantic and the Pacific, 
railways in the Far East, air developments in that area, and the advances of 
the yellow and the white races. Chapter Two is devoted to rivalries in the 
Pacific, and forms the basis of the conclusions set forth in the last chapter. 
Europe’s entry upon the scene, Britain’s relations with Russia and France 
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over these questions, Japanese expansion, the interest of the United States, 
the influence of the World War, the relation between China and the Powers, 
and Japanese internal struggles, all form the general background from which 
these rivalries have developed. The concluding chapter, entitled ‘‘War and 
Strategy,” deals with the relations between Japan and Russia, with strategy 
in a possible Russo-Japanese war, and with sea strategy in case of an Ameri- 
can-Japanese war. 

The author is convinced that the much-discussed Pacific war between 
Japan and the United States is no longer the key to the Pacific problem, but 
that the conflict between Russia and Japan, now carried on through political 
and economic pressures, will most likely develop into actual warfare, thus 
effectively displacing the Japanese-American question in interest and impor- 
tance. The modernization of Japan, together with the many changes now 
taking place in all countries of the East, states the author, have led to a clash 
of imperialisms which only war can resolve. These rivalries, he believes, 
will most likely head up in a war between Russia and Japan for continental 
supremacy in Asia. Japan’s intention to consolidate her position in Asia, 
and especially in China, while Europe is involved in its own concerns, is 
especially stressed by the author. And should Japan extend her hegemony 
over China, the author regards her as becoming the undoubted mistress of 
the Western Pacific. The Western Powers must recognize a certain Japa- 
nese predominance in the course of time. This should not, however, be 
recognized as primacy over the Far East as a whole, and over the Pacific 
Area. 

This is an interesting book, and a challenging one. For the most part, 
it is well documented. The author has tapped reserves of facts not available 
to anyone not in the Far East. He has mentioned the essential problems, 
past and contemporary, which bear on this general problem, and has been 
careful in his choice of materials. Frequently, however, general statements 
are made which seem to be personal impressions rather than mature conclu- 
sions. The author discounts the effect (in the preface) of the February, 
1937, cabinet situation in Japan. In the reviewer’s opinion, the situation 
has appreciably changed. Mr. Bienstock also assumes the virtual inevitabil- 
ity of a war between Russia and Japan. Such an assumption is as untenable 
as the equally objectionable assumption from other quarters that there will 
be no war. Then the sections on strategy in two possible future wars are 
hardly logical and pertinent in a book on international relations. Bringing 
in what the soldier and sailor may do to win a potential war detracts from the 
diplomatic interest in preventing such a conflict. 

Mr. Bienstock charts a rather discouraging course for the international 
relations of the Pacific. That such authors have been mistaken occasionally 
has meant much for the peace of the world. CHARLES E. MARTIN 
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Ireland and the British Empire, 1987. Conflict or Collaboration? By Henry 
Harrison. London: Robert Hale & Co., 1937. pp. xi, 356. Index. 
10s. 6d. 


If England’s emergency is not to become Ireland’s opportunity in the 
future, Mr. Harrison believes that present economic hostilities between the 
United Kingdom and Saorstdt Eireann must be ended. Anglo-Irish accord 
is indispensable to England’s success on the battlefield. Relations between 
the Saorstét and the United Kingdom are analyzed from the Treaty of 1921 
to 1936, and illuminated by quotations from the statesmen involved. On 
the one hand, the author takes issue with the decision of the Judicial Com- 
mittee of the Privy Council in Moore v. Attorney-General for the Irish Free 
State that the treaty was an imperialistically-imposed law and that the 
Statute of Westminster gave the Saorstaét power to abrogate the treaty. On 
the other hand, Mr. Harrison objects to any view that the status achieved by 
Saorstét Eireann in 1921 was limited forever ‘‘without potentialities of 
growth.”” The Dominion status which the Saorstaét obtained by the treaty 
has since been in process of evolution. The implications of the preamble to 
the Statute of Westminster are stressed, for to this author the freedom of 
association therein expressed, ‘“‘clearly implies freedom of dissociation.”’ 
Is this, however, clearly implied? May not the preamble be cited to show 
that any change in the law touching the succession to the Throne or the 
Royal Style and Titles requires constitutionally the consent of all the Domin- 
ions as well as of the United Kingdom? Again, is not the sovereignty of the 
King internally, as well as externally, a sine gua non of Dominion status? 

Since this monograph went to press, De Valera has taken further steps in 
the direction of dissociation. In December, 1936, all reference to the King 
was abolished from the Irish Constitution, and the Governor-General was 
deprived of the few nominal functions of his office. By statute the Dail 
provided that the appointment of diplomatic and consular representatives 
and the conclusion of international agreements be made by the King as and 
when advised by the Executive Council of the Saorstét. In July, 1937, a 
new Constitution was adopted by plebiscite, to go into effect next December. 
This Bunreacht na h Eireann replaces the Governor-General with a popularly 
elected President. Eire (Ireland) is declared to be a “sovereign, inde- 
pendent, democratic state,’’ but it remains associated with the British 
Commonwealth of Nations in Irish law by reason of the Act of December, 
1936. ‘These changes occurred too recently to receive treatment in this work. 
It remains to be seen whether English statesmen will accept this unilateral 
action on the part of Southern Ireland and whether they will find some 
modus operandi which will end the economic “‘war’’. 

In dealing with Northern Ireland, Mr. Harrison emphasizes the use of 
Imperial funds to uphold administration in that area and the subjection of 
the Nationalist minority “by force’. The basic alternative ardently desired 
by Southern Ireland is the end of partition, but recent events south of the 
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Boyne have made the Unionist majority in Ulster even more adamant in 
their determination to remain within the United Kingdom. 
A. W. BroMaGE 


Wooden Titan: Hindenburg in Twenty Years of German History, 1914-1934. 
By John W. Wheeler-Bennett. New York: William Morrow & Co., 1936. 
pp. xx, 491. Index. $5.00. 

This biography is a critical study of one of the outstanding figures in re- 
cent German history. Mr. Wheeler-Bennett endeavors to show that Hin- 
denburg was as false to his friends as he was faithful to his country. He 
marshals evidence which he believes will clearly indicate that, although 
Ludendorff won battles for him, he refused to support Ludendorff at a time 
of great need; the Kaiser made him a Field Marshal and he failed the Kaiser 
in 1918; the Right elected him in 1925 and he betrayed that trust; the Left 
elected him in 1932 and he repudiated its support. It is hard to reconcile 
such a protean personality with the description of ‘‘Wooden Titan” that Mr. 
Wheeler-Bennett fastens upon him. 

The many myths that have clustered about the name of Hindenburg are 
given careful examination by the author, who quickly shows their dubious 
character. As a general, Hindenburg deserves credit chiefly for the fact 
that he was too stolid to be stampeded into a panic when disaster seemed to 
impend. At Tannenberg, when Ludendorff’s nerves gave way in the face 
of the Russian advance, it was Hindenburg who remained calm and who as- 
sumed responsibility for decisions that ensured a smashing German victory. 
His lack of vision, however, led him to support the demands of the naval 
leaders for the unrestricted submarine warfare which brought about Ameri- 
can intervention in April, 1917. A keener intellect would have appreciated 
the importance of keeping America neutral, but in this regard Hindenburg 
was surprisingly short-sighted. 

The dramatic situation in 1918 which led to the Kaiser’s abdication and 
flight is told in an interesting style by Mr. Wheeler-Bennett, who never per- 
mits his narrative to drag. The subsequent political career of Hindenburg 
is an excellent illustration of the folly of entrusting civil duties to military 
leaders who have had no training in statecraft. The last years of the old 
Field Marshal were a distinct anti-climax. The pity is that he was not 
killed at Tannenberg after achieving a victory that placed him among Ger- 
many’s greatest military heroes. CHARLES C. TANSILL 


BRIEFER NOTICES 


Peut-on fermer le Canal de Suez? By Raymond Guibal. (Paris: A. Pe- 
done, 1937. pp. ii, 177.) This volume is divided into three parts and each 
part is subdivided into chapters and sections, there being in all 9 chapters, 13 
sections, to which there are added two annexes and a bibliography, but no in- 
dex. The author in his first part deals with the conventional statute of the 
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Suez Canal; in his second part he raises the question of the closing of the Ca- 
nal as a sanction fully envisaged in the terms of Article 16 of the League of 
Nations Covenant; and in his third part he considers the competent authority 
for guaranteeing the application of the Convention of Constantinople of 
1888. The most interesting section or part is that which commences on page 
51, and continues to page 123, in which the author deals with the closing of 
the Canal as a sanction deriving its force from Article 16 of the Covenant. 
He takes up, first, the terms of the Convention of Constantinople, especially 
Art. 20, and considers the legality based upon permission to close the Canal 
as against the situation which would be produced if this permission were not 
granted. He then considers in much more detail the theories put forward 
on the illegality of closing the Canal, by France, by Germany, by Italy, and 
advances the idea that the treaties of 1919 recognize the Convention of Con- 
stantinople of 1888. He next discusses the question whether there is or is 
not a juridical incompatibility between the International Convention of 
Constantinople and Art. 20 of the Covenant of the League of Nations; and he 
finally produces the suggestion (p. 102) that a plan of conciliation and 
adaptation of the use of the Canal to modern conditions obviously leads 
towards an increasing respect for the Convention of Constantinople, espe- 
cially if allied to such reservations as the League of Nations Council might 
suggest. Should this appear not possible to some members of the League, 
he suggests the legal competence of the Hague Court to decide whether there 
is or is not a “pretended incompatibility between the Convention of Con- 
stantinople of 1888 and the Covenant of the League’”’ (p. 113), to which he 
returns his own answer—Pactum est Servandum. Though open to many 
obvious comments, the author has raised a question in which all trading and 
Mediterranean nations will in the near future have to answer and construct 
a new agreed doctrine of usage of the Canal. 

The Diplomatic History of the Bagdad Railroad. By John B. Wolf. (Co- 
lumbia: University of Missouri, 1936. pp. 107. $1.25.) This study, pub- 
lished in the Missouri University Quarterly of Research, is divided into seven 
chapters, to which is added a bibliography. In the preface the author says 
that his study is an attempt ‘‘to re-evaluate the Bagdad venture in the 
light of new materials.” Such a statement is interesting, as indeed is the 
approach to the subject disclosed in the first ten pages of this study, but the 
_ details of Sir Edward Law’s Report on Asia Minor Railroads are missing, 
while the author does not seem quite to grasp the significance of pages 9, 10, 
11 of Vol. I of Lord Grey’s memoirs called Twenty-Five Years. The Ger- 
mans in communicating with their consul in Cairo actually announced their 
intended withdrawal of support of the British administration in Egypt unless 
British competition for further railroad concessions in Asia Minor ceased. 
Considering that the Rosebery Cabinet had only a small parliamentary 
majority in the House of Commons and that Britain had no European allies, 
political or military, at that moment, the Cabinet withdrew from railroad 
competition in Asia Minor and left the way clear for Turkish-German co- 
operation, which the World War disclosed so fully, thereby indicating the 
want of foresight by Russia and France in not opposing German penetration. 
All through these railroad and the Bagdad negotiations, Britain was forced 
by Central Asian and Indian politics, as well as Egyptian affairs, to abandon 
the splendid isolation idea and finally swung into the political orbit of Franco- 
Russian policies as being at that time more in consonance with her own re- 
quirements. This the author indicates that he appreciates, in discussing the 
final phases of the negotiations, when Turkey realized that the question of 
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raising or altering the rate of duties of the Turkish customs left an agreement 
with England on Asia Minor and Euphrates valley railroads and commerce, 
essential. These studies by the University have reached Vol. XI, and it is 
to be hoped that they will be continued and maintain the same standards as 
this upon the Bagdad Railroad. 

The Quest for Empire. By Mahmud Husain. (Dacca: University of 
Dacca, 1937. pp. 238. Rs. 3; 4s. 6d.) The author is a Reader in Modern 
History at the University of Dacca, one of the six Unitary Teaching and Res- 
idential Universities in British India, and thus not one of the eight Federal 
Universities. The volume has three chapters, two appendices, with four 
maps, and deals with Italy, Japan, and Germany as belonging to the cate- 
gory of ‘‘have not”’ nations, seeking for opportunities of colonial expansion at 
the expense of those already controlling colonies. The author divides his 
book into three sections, giving slightly less space to Germany than to Italy 
and Japan. But in each section he discusses the problems of population, 
area, and resources of these three states and the proportions which their pop- 
ulation and area bear to the world population and area; for comparative pur- 
poses, gives figures and percentages of the area and population of the 
mother country to that of the colonial area and population controlled. 
He also indicates the differences of opinion evidenced in the writings of the 
historical materialists and the newer school of geopoliticians, especially the 
views of Ratzel, Kjellen, Haushofer, who dwell so forcibly upon geographic 
factors, such as climate, area of a state, position and the soil, as allegedly 
determining factors of their politics and policies, as against the views of the 
historical materialists led by Bukharin, Trotsky, Lenin, the first named of 
whom denounced the views of Kjellen as “childish prattle.’’ Thus the ques- 
tion of the larger colonial Powers agreeing to hand back, even partially, the 
mandates or a portion of their colonial empires to Japan, Italy, and Germany, 
seems to be improbable, except under compulsion. The author points out 
that Imperialism to remain true to itself must continue to be selfish. Hence 
evolves the possible new political realignment of Italy, Japan, and Germany, 
as representing the “have nots’ against the possessors of larger colonial 
areas, or those who “have.’”’ The book is partially documented, and 
the theory is interestingly presented, but it will gain its chief interest for 
the public in that a Mohammedan writer domiciled in British India 
writes of the world’s problems as an Indian citizen sees them. 

Boyp CARPENTER 


Four pamphlets, briefly considered here, deal with the Sixth Conference 
of the Institute of Pacific Relations, held at Yosemite, California, during the 
last two weeks of August, 1936. ‘The first is entitled J. P. R. Notes (New 
York: 1936, pp. ii, 96, 15¢), and was published by the International Secre- 
tariat for the information of National Councils of the Institute, and the 
members of the Conference. It contains a most valuable summary of the 
round table discussions of the Conference, a statement of the new research 
program of the Institute, and a list of the Conference documentation. Those 
unable to read other than a summary account of this important conference 
will find this pamphlet invaluable. 

The three remaining pamphlets are data papers, prepared expressly for the 
members of the Conference, to be read prior to the round table sessions. 
Studies on Australia’s Situation in the Pacific (Melbourne: Fraser & Morphet 
Pty., 1936, pp. 88, 50¢), is made up of a collection of papers submitted to the 
Conference by the Victorian Division of the Institute of Pacific Relations. 
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It deals with collective security, naval armaments in the Pacific, the eco- 
nomic aspects of Australian defense, and the industrialization of Japan. 
Memorandum on the Work of the League in Relation to the Pacific (Geneva: 
1936, pp. 102, 50¢), was prepared especially for the Conference by some 
members of the Secretariat of the League, in their individual capacity, and 
published by the League. Technical coéperation in China, communications 
and transit, financial and economic relations, health, mandates, narcotics, 
and the suppression of traffic in women and children, were topics mentioned 
to which League activity extended in the Pacific Area. Diplomatic Ma- 
chinery in the Pacific Area (New York: Institute of Pacific Relations, 1936, 
pp. 42, 25¢) is a data paper prepared by Quincy Wright of the University of 
Chicago for the fifth round table of the Conference, which considered the 
problem of peaceful adjustment in the Pacific. 

These four papers, serving different purposes, sponsored by different 
groups, but addressed to the same general subject, serve as good illustrations 
of the excellent documentation on which the Conference discussion and pro- 
cedure were based. Taken together, the data papers of these Conferences 
form the most comprehensive statement of facts relating to the problems of 
the Pacific over a period of two or three years. Libraries are most fortunate 
which are able to obtain a complete set of these publications. 

CHARLES E. MARTIN 


International Relations since the Peace Treaties. By E. H. Carr. (Lon- 
don: Macmillan Co., 1937. pp. viii, 285. Index. $2.75.) Inhis inaugural 
lecture last year as Professor of International Politics in the University 
College of Wales, Professor Carr provided an explanation of the discrepancy 
between the Peace Ballot and subsequent British policy which read like a 
justification for the description perfide Albion. It was therefore in expecta- 
tion of a somewhat Machiavellian interpretation of events that I opened his 
recent book. The result was a distinctly agreeable disappointment. Pro- 
fessor Carr offers us here a fine, close-knit narrative made more palatable to 
the general reader by the absence of footnotes. There is exceedingly little 
quotation and next to no titular citation of official documents; we are asked 
to accept the story on the writer’s own authority. But my impression is 
that the book will stand any reasonable test of accuracy. It is, however, 
almost exclusively a narrative. Moral judgments are only rarely even 
hinted; and the nearest approach to a general conclusion is the statement on 
page 215 that the accumulating disillusionments of 1935 and 1936 ‘“‘demon- 
strated that the statesmen of 1919 had seriously overestimated the possibility 
of imposing penal restrictions for a prolonged period on a defeated Power, 
and of constructing a new world order on the basis of common action in de- 
fence of the status quo.” Some readers will be disappointed that the 
author’s abundant and intimate knowledge is not employed to reveal the 
deeper significance of—to take only one example—the present struggle in 
North Africa and the Mediterranean. For the international lawyer, the 
book is an excellent presentation of the setting in which contemporary 
problems arise. P. E. CorBETT 


Analysis of the Problem of War. By Clyde Eagleton. (New York: 
Ronald Press Co., 1937. pp. vi, 132. $1.50.) This is a readable little 
book which has as its thesis the argument that collective action is the only 
remedy for the problem of war; that the League of Nations is the best basis 
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for collective action and that, therefore, the United States should join the 
League. It is admitted that the League has defects, but it is argued that the 
defects should be cured rather than that the League should be abandoned. 
These are familiar propositions and in themselves scarcely justify the pre- 
tentious title of the book. But the thesis is prefaced and supplemented by 
a simple and by no means ineffective analysis of current proposals for the 
elimination of war, all of which are shown to be inadequate. The author 
notes that nations resort to war, not for love of war, but for the desire to 
secure things which war alone can secure. Unless there be a substitute 
means by which these desiderata may be obtained, war will continue. The 
question of an alternative to war still remains. Professor Eagleton believes 
in the misleading analogy between crime and policemen and international 
wars and sanctionists. The League he hopes for must be backed by and 
must use force—but such force is not war. The reviewer can not escape 
recalling the old phrase—‘“‘Tell it to the marines!’’ The reviewer is not 
convinced that the author has shown how to achieve his aim. To say that 
an adequate international organization must be perfected goes little further 
than saying that war must be eliminated. Pup C. JESSUP 


Actos Internacionaes Vigentes no Brasil. Colligidos, resumidos e annotados. 
(2d ed.) ByHildebrandoAccioly. (Rio de Janeiro: Irm4os Pongetti, 1936. 
2 vols. pp. xiv, 333; vi, 388. Index.) Here is a ready reference work for 
the official or student of all the international engagements now in force in the 
United States of Brazil. Dr. Accioly has summarized carefully a long list 
of commitments, dating as far back as the Treaty of Utrecht, by which 
Brazil now recognizes itself as bound. The work is an augmented edition of 
Minister Accioly’s first compilation of Brazilian treaties which was published 
in 1927 by the Ministry of Foreign Affairs. The first publication took the 
place in a sense of the Codigo das Relagées Exteriores published by the Bra- 
zilian Government in 1900, which was never revised. Vol. I covers general 
treaties and international unions to which Brazil is a party, and Vol. II, 
bilateral conventions and agreements of restricted scope. Each treaty is 
summarized pithily, and since sketches of the historical setting or peculiar 
features or circumstances are appended, the work will be of value to all 
interested in the international affairs of Latin American States. The books 
are well indexed. Dr. Accioly, sometime Chancellor and later chargé d’af- 
faires of the Brazilian Embassy in Washington, is now Chief of the Division 
of Political and Diplomatic Services of the Brazilian Ministry of Foreign 
Affairs. FREDERIC WILLIAM GANZERT 


Economic Planning and International Order. By Lionel Robbins. (Lon- 
don: Macmillan Co., 1937. pp. xvi, 330. $2.50.) Fittingly originating in 
lectures delivered in 1935 before the Institut des Hautes Etudes Internationales, 
this book offers a refreshing attempt to discuss, in good faith from the inter- 
national point of view, the economic significance of various types of planning. 
While the author does not write as a citizen of the world—he is very palpably 
a British orthodox liberal, firm in his convictions of the supremacy of a free 
market, competition, and property among agencies of economic welfare— 
he is no extremist and, after an incisive analysis of independent national 
planning, partial international planning, and some of the pertinent factors 
of complete international planning, he offers an altogether admirable world 
program, based squarely on liberal tradition. To the founders of British 
liberalism, the réle of the state was essentially to preserve order, make and 
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enforce the rules of the economic game, and undertake such production—of 
certain essential requirements of good living—as is not calculated to be 
profitable, or otherwise attractive to private enterprisers. Similarly, Pro- 
fessor Robbins would erect a world state—a strong federation modeled on 
the American Union—with plenary and exclusive power to put a stop to 
international banditry and compel peace. He would also endow it with full 
control over trade and population movements and the law relating to money. 
He would terminate the mutual frustration of national efforts to raise the 
standard of living. Such a consummation, and that more quickly than 
Professor Robbins dares hope, must surely be recognized by candid patriots 
everywhere as a sine qua non if we are to avoid unspeakable torture for 
mankind. But his contention that a complete world plan would face such 
obstacles as necessarily to break upon the rock of internal stress and strain is 
less convincing. Too much has been already accomplished in overcoming 
the difficulties of very large-scale planning to make it the least bit likely that 
his ‘friends of the Left,’ as he calls them, will surrender their expectations to 
his persuasive (though hardly conclusive) logic. WaLiaceE McCuiure 


Wirtschafiliche Gleichberechtigung. By Hermann J. Held. (Berlin: 
Staatswissenschaften und Geschichte G.m.b.H., 1937. pp. x, 176. Rm. 
11.) This monograph discusses economic equality as reflected in the inter- 
national field by negotiation of reciprocal trade conventions. The treatment 
falls into three parts: I—Theoretical and Historical Bases; II—Current Legal 
Form and Limitations; III—Formulation and Research. The viewpoint 
elaborated emphasizes in the world economic realm the broad drive against 
nationalism which is already in conflict in educational, political, military, 
and other fields. Frequent references are made to most-favored-nation 
treatment as embodied in recent reciprocal trade treaties of the United 
States. Part III contains extended summarizations of trade treaties nego- 
tiated since 1932 incorporating most-favored-nation clauses. The author 
concludes with a comprehensive bibliography of current contributions to the 
field. This is a stimulating treatment of a subject-matter of increasing inter- 
national significance. It does not purport to be exhaustive, and it could not 
be, as we are still too deeply involved in the struggle to evaluate properly the 
trends and policies implicit in the issues. Howarp S. LeRoy 


Chemicals in War. By Lieut. Col. Augustin M. Prentiss. (New York 
and London: McGraw-Hill Book Co., 1937. pp. xviii, 739. Appendix. 
Bibliography. Index. $7.50.) This treatise, written essentially for the 
military technician, affords a thoroughgoing and scholarly treatment of the 
physical, chemical and respective casualty-producing properties of war 
gases, as well as the methods employed for the dissemination of such gases 
and, in particular, the tactical aspects of chemical warfare. The book 
treats largely of the experience gained during the World War but, unfortu- 
nately, would not appear adequately to trace certain of the subsequent 
developments, particularly in the matter of dissemination by spraying and 
sprinkling of vesicants by aircraft. The author predicts that future develop- 
ments in this field will be largely along the line of exploring and utilizing new 
methods for the dissemination of existing chemical materials. Although but 
a short chapter is devoted to the questions of international law arising out of 
the use of chemical weapons, and although no reference is made to the work 
in this field of such authorities as de La Pradelle, Kroell, Kunz, van Eysinga, 
and the recent work of Overweg and others, as well as the work of the Inter- 


770 THE AMERICAN JOURNAL OF INTERNATIONAL LAW 


national Red Cross, the International Law Association, and of the con- 
ferences of Monaco for the revision of the laws of warfare, nevertheless, this 
book is of interest to the student of international law. It is the conten- 
tion of the author that the use of chemical agents is strictly in conformity 
with that school of thought which holds that no greater degree of force 
should be employed in war than is necessary to achieve victory in battle, and 
that ruthless destruction of life and property is unwarranted. The strategic 
value of deaths, he states, has, in modern warfare, diminished, whereas the 
infliction of casualties and disabilities, even of a temporary nature, has taken 
on a far greater importance, and chemical weapons are effectively designed 
to achieve that end. In effect, gas ranked first among all military weapons 
in the production of non-fatal casualties in the American A. E. F. On the 
other hand, whereas an average of 500 pounds of high explosive was re- 
quired to produce one casualty during the war, the average for gases was 
only 192 pounds, and for mustard gas, only 60 pounds. For this reason 
the author is of the opinion that chemical warfare “is not only one of the 
most efficient agencies for effecting casualties but is the most humane method 
of warfare yet devised by man.” Finally, the author is not a believer 
in the practicability of restricting, by international agreement, the use 
of chemicals in warfare for the reason that the distinction between gases used 
in chemical warfare and those generated by high explosives is so tenuous 
that ‘‘sooner or later one side or the other will claim a violation of any treaty 
agreement against chemical warfare, because of a real or fancied encounter 
with toxic gases on the field of battle, such gases being impossible to exclude 
wnere high explosives are used.” J. H.S. 


Alternative to Rearmament. By Jonathan Griffin. (New York and Lon- 
don: Macmillan Co., 1936. pp. xii, 215. $2.90.) The author of this book 
throws aside all obsessions about the power of the British navy or air force to 
defend Great Britain or the empire in case of a general European war. He 
feels that England is more vulnerable to air attack than other countries be- 
cause of the greater centralization of population and industry in London and 
because of the city’s exposed location. In picturing disaster for Great 
Britain, however, he is but forecasting a fate reserved for practically all 
European nations in the next war. The vast growth in armaments, par- 
ticularly bombing forces, has made European countries unable to maintain a 
secure national life. The author proposes a British policy of two main parts. 
(1) Offensive armaments should be superseded in emphasis by defensive 
measures. Combat planes should take precedence over bombers. An im- 
mense food storage system should be established and cities should be largely 
rebuilt to minimize the horrors of aérial bombardment. (2) A real system 
of collective security should be developed with an international air force 
strong enough to punish an aggressor. Greater international justice should 
be achieved by extending the power of the Mandates Commission and by 
holding all non-self-governing colonies as mandates. The plan would provide 
equal access to markets and would make raw materials available on equal 
terms. The book is a rational voice speaking to a badly confused world. 

BENJAMIN H, WILLIAMS 


Die Gebietshoheit tiber die B- und C-Mandate. By Wolfgang Gaupp. (Ti- 
bingen: J. C. B. Mohr, 1937. pp. 63. Rm. 2.50.) The author, after re- 
jecting other views regarding the sovereignty over former German colonies 
under mandate, advances the solution that it remains with Germany, and 
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that the status of mandated territory is similar to that of the Saar while 
under League administration. As criteria he takes the will of the statesmen 
at Versailles, the systematic structure of international law, and practical 
political realities. After explaining Article 119 of the Treaty of Versailles, 
by which Germany renounces her overseas possessions, as a transitory pro- 
vision in force only until the League mandate system took effect, he states 
that it would be robbery contrary to international law (vélkerrechtswidriger 
Raub) and violation of the preliminary peace treaty (Wilson’s 5th point) to 
extinguish Germany’s rights without giving credit to the account of repa- 
rations. Epwarp DuMBAULD 


La Belgique Neutre? By Henri-A. Rolin. (Brussels: Ferdinand Larcier, 
1937. pp. 125. Fr. 10.) The author maintains that after 1870 only Eng- 
land’s guarantee gave force to Belgium’s neutralized status, and that this 
guarantee lost its value when England bound herself to support France in a 
prospective Franco-German war. He bars a new neutralization as he con- 
siders England bound to France just as before. Belgium’s security and 
that of her Congo possessions depend on European peace. This requires 
control of armaments, the end of economic nationalism and revision of 
treaties, with collective security under sanctions. For collective security 
Belgium must permit troop movements across her territory against an ag- 
gressor, the risk involved being no greater than her old neutrality and in 
pursuance of a sounder policy. Harowp J. TosBin 


Post-War German-Austrian Relations. The Anschluss Movement, 1918- 
19386. By M. Margaret Ball. (Stanford University: Stanford University 
Press, 1937. pp. x, 304. Index. $4.00.) The title of this work would be 
better expressed by its subtitle, as the actual contents deal with the so-called 
“Anschluss Movement,” which is traced here between the years 1918 and 
1936. The materials used in the compilation volume were obtained largely 
from the Hoover War Library at Stanford University, and certain works, 
not obtainable elsewhere, were secured by the writer while she was at the 
University of Cologne, Germany. Among the sources used, the parlia- 
mentary debates and documents of Austria and Germany were of primary 
importance, although much material was also derived from similar publica- 
tions of Great Britain and France. The League of Nations documents were 
also perused, as weil as the publications of the Permanent Court of Interna- 
tional Justice. The book is thorough, dispassionate, fully documented and 
has the distinction of being the most complete and systematic treatment of 
the international aspects of the Anschluss problem in English. But it is 
not easy to read: there are too many facts here, and we find here very little 
about the underlying forces. This weakness, one regrets to say, leaves the 
book inconclusive. But the sheer documentation of the study must have 
been a considerable labor, and the result is a handy reference work. 

JosEPrH 8. RoucEK 


World Finance 1935-1937. By Paul Einzig. (New York: Macmillan 
Co., 1937. pp. xvi, 342. Index. $3.00.) The author returns in this 
volume to his spirited attack of two years ago (in World Finance Since 1914) 
on orthodox monetary policy. To his insistence on the disastrous economic 
and financial consequences of deflation he now adds the startling contention 
that the refusal of Mussolini to devalue the lira up to 1935 led to the conquest 
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of Abyssinia and the abandonment of the Stresa front and that the stubborn 
defense of the French franc at an overvalued level up to 1936 resulted in a 
complete change in the balance of power in Europe and altered the course of 
world history, possibly for generations. This contention is probably correct 
in the same sense in which it is true that a kingdom was once lost for the lack 
of a horseshoe nail. The author’s treatment of “the death-struggle of the 
Gold Bloc,” beginning with the devaluation of the belga, continuing with 
the onslaughts on the guilder and the Swiss franc, and shifting to the crisis 
of the French franc and back again to the Dutch and Swiss crises, is highly 
dramatic, though not excessively so in view of the elements of tragedy and 
comedy existing in the events which he describes. The present armament 
race, which he attributes to mistaken monetary policies, has had, he declares, 
the effect of placing all currency values in the melting pot, and he confidently 
predicts drastic reductions of such values in the near future. The advocates 
of immediate monetary stabilization he denounces as lacking in a sense of 
reality. Students of international relations will be particularly interested 
in the author’s sharp criticism of the ‘‘tragi-comedy of sanctions,’”’ which he 
says leaked like a sieve and drove Mussolini into Hitler’s arms. The book 
is accurately heralded by its publishers as stimulating, informative, and 
timely. EpGar TURLINGTON 


The Gold Clause. A Collection of International Cases and Opinions. 
By Arpad Plesch. Vol. II. 2d ed. (London: Stevens & Sons, 1936. pp. 
viii, 106.) While Dr. Plesch addresses his volumes primarily to the legal 
practitioner, the student of international law will find in them material for 
the analysis of a present problem of great practical importance. Interna- 
tional loans give rise, it is true, to obligations, not between state and state, 
but between state and citizens, frequently the citizens of another state. In 
this latter case, however, the obligations may raise indirectly the question of 
diplomatic protection and thus bring the problem within the field of strict 
international law. In this second volume the author brings together de- 
cisions of the courts of ten countries, including the important decision of the 
British Court of Appeal in International Trustee v. The King, which follows 
the majority of the decisions published in the first volume in holding that the 
gold clause is to be construed as a measurement of value clause. The de- 
cisions of the United States courts published in this second volume indicate 
a tendency to restrict the operation of the Joint Resolution of June 5, 1933, at 
issue in the Norman and Perry cases, to municipal law and to exempt from 
it international transactions. A number of foreign courts have shown the 
same tendency and have in that way been able to avoid a condemnation of 
the resolution as a breach of international good faith. C. G. Fenwick 


Grundziige des Internationalen Fiirsorgerechts mit Besonderer Berticksichti- 
gung der Schweiz. By Fritz Real. (Ziirich: Buchdruckerei A. G. Gebr. 
Leeman & Co., 1936. pp. 174. Fr. 4.) This book is a thesis delivered at 
the University of Ziirich. It deals with the care of and the assistance to poor 
aliens, their deportation, the methods of repatriation, questions of indemnity 
according to international law and practice, various treaties, and the laws of 
different countries, especially Swiss law. Some passages deal with American 
law, particularly on the basis of the report of the International Migration 
Service, Geneva, 1933, the publication ‘“U. S. Department of Labor: Im- 
migration Laws and Rules of March 1, 1927,” and G. L. Warren’s work 
entitled Assistance to Aliens in America, Detroit, 1933. The book is an 
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appropriate and useful treatise on important and complicated questions. 
The rich French and German literatures have been carefully consulted. 


The Foreign Policy of Czechoslovakia, 1918-1935. By Felix John Von- 
dracek. (New York: Columbia University Press; London: P. S. King & 
Son, 1937. pp.451. Bibliography. Index. Map. $5.00.) In this well- 
organized and lucidly written survey of Czechoslovakian foreign policy, the 
first comprehensive work of its kind in English, Professor Vondracek has 
skillfully correlated internal and external developments. While it may be 
suggested that he might have given more attention to parliamentary criti- 
cisms of Dr. Benes’ policies, he has been painstaking in his research, and has 
contributed much to a better understanding not only of Czechoslovakia but 
of post-war Central Europe. In the first of his eight chapters Dr. Vondracek 
analyzes the numerous and difficult problems of 1918-1919 inherent in 
Czechoslovakia’s new status and in post-war conditions. Some of her 
claims at the Peace Conference were extreme; some were disallowed; but in 
general the new state was successful in realizing her cardinal contentions. 
“Henceforth, a satiated power territorially, she became one of the most 
ardent supporters of the maintenance of the status quo and of the inviola- 
bility of the Peace Treaties.”” Those phases of internal problems during the 
period 1918-1923 which more or less directly influenced foreign policy are 
discussed in Chap. II, ““Domestic Stabilization,” with emphasis upon the 
conflict between a war-engendered economic nationalism and the interna- 
tionalist position demanded by a Czechoslovakia which had inherited the 
lion’s share of the Dual Monarchy’s industries, and whose prosperity was 
dependent upon foreign trade. Although “The Search for Security, 1924- 
1926” (Chap. V) resulted in the French Alliance and the Italian Treaty of 
1924, in the Locarno agreements and the Pact of Paris, and in the rapproche- 
ment with Poland, efforts to maintain the new status quo encountered grave 
obstacles in the forces unleashed by the world-wide depression. The marked 
revival of nationalism “tended to aggravate still further the trend towards 
an international chaos, and produced a depression that existed not only in 
the sphere of economics, but also in almost every other human activity.” 
An increasingly insistent revisionism culminated in ““The Nazi Crisis’ (Chap. 
VIII), and in an increasingly aggressive Germany that has brought about, 
perforce, the strengthening of the entente with France and Russia by an 
imperiled Czechoslovakia. BERNARD Mayo 


Die vilkerrechtliche Entwicklung Bulgariens nach dem Weltkriege. By 
Manol W. Lasaroff. (Berlin and Bonn: Ferd. Diimmlers Verlag, 1937. 
pp. xviii, 205. Rm. 8.10.) The author has arranged his material in six 
parts, and these deal in turn with the Bulgarian nation and its struggle for 
freedom up to 1918; the events leading up to full independence in 1908; the 
Treaty of Neuilly, particularly the territorial and reparation provisions and 
the minority and revision questions; the political position of Bulgaria in 
the European states system, with emphasis on the relations of Bulgaria with 
the League of Nations, its character as a Danubian state and as a signatory 
to various pacts; the lot of the Bulgarian minorities and the practical side of 
the minority problem; Bulgaria’s need of access to the Aegean; and finally, 
the relations, since the World War, of Bulgaria with the neighboring coun- 
tries and with the Great Powers. Dr. Lasaroff goes far beyond the special 
interests of Bulgaria. He discusses the revision of the treaties as a question 
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which concerns all European states. He would get away from the purely 
legal attitude and insist upon the political aspects of the matter. The 
analysis of the Treaty of Neuilly is very thorough, and, in general, the au- 
thor’s criticism is quite justifiable. There is an intensive study of the 
sovereignty possessed by the Bulgarian state before 1908, yet those pri- 
marily interested in Bulgarian affairs will appreciate best the carefully 
systematized presentation of Bulgarian relations with the other European 
nations, individually and collectively, since 1918. Dr. Lasaroff offers an 
extensive bibliography, arranged by topics but unannotated, with German 
publications predominating, but containing also authoritative works in 
other languages. ARTHUR I. ANDREWS 


The Crucial Years of Early Anglo-Chinese Relations, 1750-1800. By 
Earl H. Pritchard. (Pullman, Wash.: State College, 1936. pp. 91-442. 
Index. $1.75.) This work is Vol. IV of the Research Studies of the State 
College of Washington. It embraces Nos. 3-4 of the Volume IV. We 
are informed that most of the material contained in this study was origi- 
nally submitted as a thesis in partial fulfillment of the degree of Doctor 
of Philosophy at Oxford University in 1933. The years selected as the 
“Crucial Years’”’ in Anglo-Chinese relations are those covering the period 
from 1750 to 1800. There may be doubt in some minds that these represent 
the especially ‘‘crucial’’ years of those relations, but, this admitted, it must 
be acknowledged that the author has given an accurate account, not alone 
of the commercial and attempted political intercourse, but also of the 
cultural relations of Great Britain and China during the period chosen. He 
acknowledges his indebtedness to his friends, H. B. Morse and W. E. 
Soothill. He could not have had better qualified advisers than these two 
veterans, recognized in all the Anglo-American communities of China as 
outstanding authorities on China and Chinese international relations. He 
has had access to manuscript sources in the Records of the East India Com- 
pany and in the Macartney Papers, the last-mentioned now in the library of 
Cornell University, as well as others of less note. All these have been used 
to good advantage. The appendix contains interesting tables on the trade 
of the East India Company and a bibliographical list. 

E. T. 


A Constitutional History of British Guiana. By Sir Cecil Clementi. 
(London: Macmillan Co., 1937. pp. xii, 546. Appendices and tables. 
$7.25.) This is a detailed historical study of the development of colonial 
administration and self-government in British Guiana from the begin- 
ning of the seventeenth century to the present, written by a man of extensive 
and intensive experience in colonial administration in general and in this 
colony in particular. The origins of the colony in Dutch and English ex- 
ploration and settlement are traced, the development of governmental 
arrangements from primitive times to 1928, and the critical reforms of that 
year. Some comment is made on the present situation and prospects for 
the future. In the course of the study such crucial questions are treated 
as that of a premature grant of representative government, the danger of the 
possession of governmental power divorced from responsibility, the oscilla- 
tion between strict control and liberal autonomy, the evolution of a trading 
company into a governmental machine, the shift from Dutch to British 
principles and methods, the vice of representative government when its 
basis must be too narrow to be sound and progressive, the interplay of 
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white oligarchy and negro mobocracy, the futility of trying to force the polit- 
ical education of a people, and other issues too numerous to mention. On 
the other hand, these issues, if they are treated wisely and sympathetically 
albeit a bit sentimentally, are so treated as to justify reversion to Crown 
Colony administration and thus to raise questions of primary importance 
for colonial and international progress today. PitMAN B. PorrEeR 


Privileges and Concessions of Foreigners in Cyprus. (In Greek.) By 
Achille C. Emilianidés. (Cyprus: Leukosia, 1937. pp. xii, 73.) The au- 
thor points out that the privileges and concessions enjoyed by foreigners were 
granted not only in non-Christian countries, but also in Christian nations. 
He also points out that such rights were in existence from 1100 A.D., and 
not only after the fifteenth century, as has been accepted by authorities on 
international law. He explains the gradual steps by which such rights were 
granted, beginning with reference to exports and imports, to the modern 
extraterritorial rights, and concludes with the development of the treaties 
of this century. The authorities he cites are of value not only historically, 
but also from the point of view of international law. His statements are 
clear, his arguments are to the point, and both should be valuable to those 
who may be interested. Sorrer1os NICHOLSON 


Peace or War? Edited by Harold S. Quigley. (Minneapolis: University 
of Minnesota Press, 1937. pp. 205. 50¢.) This volume contains mate- 
rials of a conference on international relations at the University of Minnesota, 
April 7-9, 1937. The texts of leading addresses delivered at the conference 
are given. Among the speakers were William Y. Elliott, Peter H. Odegard, 
Benjamin B. Wallace, Alvin H. Hansen, David Bryn-Jones, Harold G. 
Deutsch, Harley Farnsworth MacNair, William T. Stone, Lieutenant Colonel 
Adam E. Potts, Edgar W. Turlington, and Pitman B. Potter. Topics stressed 
by the speakers include conflicting national ideologies, economic nationalism, 
China’s national position, armaments, security, and the League of Nations. 
This compact volume is packed with useful, factual information and pene- 
trating analyses relating to the topics treated. The reviewer shares editor 
Quigley’s thought that “it would be difficult to find within so convenient a 
compass as this little book a clearer, saner, better informed, or more balanced 
discussion of the present international crisis.” 

International Institutions and World Peace. Edited by S. D. Myres, Jr. 
Proceedings of the Fourth Annual Conference of the Institute of Public 
Affairs. (Dallas: The Arnold Foundation, Southern Methodist University, 
1937. pp. xvi, 290. $1.50.) This volume represents the proceedings of a 
conference held during the week of April 26, 1937, at Dallas, Texas, with 
regional meetings in Fort Worth, Waxahachie, and Denton. The conference 
was held under the auspices of the Carnegie Endowment for International 
Peace, with the Arnold Foundation of Southern Methodist University acting 
as the organizing agency. Six institutions and a large number of clubs and 
organizations codperated. The volume carries the texts of the “formal” 
addresses delivered. Among the speakers—some seventeen in number—were 
Charles W. Hackett, Clark M. Eichelberger, Francis B. Sayre, and Robert R. 
Wilson. The addresses center about three main themes: “The Basic Institu- 
tions,” “Post-War Developments,” and “The American Peace System.” 
Special attention was given to the League of Nations, the Permanent Court 
of International Justice, the Pact of Paris, and international administrative 
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agencies. The lectures vary in degree of excellence but there is a good deal 
of worth-while material in the volume. Useful footnotes add to the value 
of the lectures. The publication of this volume is new evidence of regional 
interest in world affairs. J. EuGENE Harry 
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